ACCESSORIES: 
There are no accessories before the fact in larceny; all who aid, abet, ad- 
vise or procure the crime are principals. State v. Stroud, 626. 


ACCOMPLICE: 
It is settled law in this State that a person may be convicted upon the unsup- 
ported evidence of an accomplice, if such evidence satisfies the minds 
of the jurors of the guilt of the accused. State v. Stroud, 626. 


ACCOUNT: 

1. Where an action is brought for an account and the answer pleads matter 
in bar of the account, and a trial is had of the issues raised by the plea 
in bar, an appeal lies by the defendant from a judgment ordering an 
account before the account is taken. Clements v. Rogers, 248. 


2. Where claims due a partnership were placed in the hands of an attorney 
for collection, he is not liable to be called to an account in an action by 
one of the partners, unless it appears that the other partner is dead. 


Wiley v. Logan, 358. 


3. Where notes were put in an attorney's hands for collection, and when 
sued for an account, he neither produces the notes, nor gives any ex- 
planation of their non-production; /¢ was held, that he was chargeable 
with them. did. 


4. A demand previous to bringing suit in an action for money collected by 
an agent, is to enable the agent pay it over without incurring the costs 
of a suit, but a demand is not necessary where the agency is denied, or 
where a claim is set up exceeding the amount collected, or where the 
agent's liability is disputed in the answer. 6id. 


s. An agent or other person who is entitled by contract, or under the law, 
to compensation measured by a fer centum of the amount collected, is 
authorized to at once deduct the amount of his commissions, and is only 


accountable for the residue. /did. 


6. In such case, in an action for an account, if the agent is charged with 
the entire amount collected, with interest, he is entitled to be allowed 
interest on his commissions from the date of the receipt of the money. 


Lbid. 
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ACQUITTAL: 

If upon the trial of an indictment, containing several counts, the jury is di- 
rected to confine its investigation to one count only, a general verdict 
of guilty will be construed as an acquittal on all the counts withdrawn 
from the consideration of the jury Svate v. Thompson, 596. 


ACTION: 
All causes of action founded upon contract, debt or other duty survive 
against the personal representative of the person chargeable therewith. 
Miller v. Leach, 229. 


ACTION TO RECOVER LAND: 

1. Where, after a recovery by the plaintiff, in ejectment, the defendant, in 
apt time, applied to the Court to have the value of the betterments 
allowed him, and the Court directed that execution be stayed till such 
value could be ascertained, upon the defendant giving bond, . condi- 
tioned to pay all damages, &c., which might be assessed against him, 
and the defendant failing to give such bond, a writ of possession issued, 
and was executed, /¢ was held, 


That the failure to give the bond did not discontinue the action in respect 
to the claim for betterments. /ohnson v. Pate, 68. 


(2.) The Court has no power to refuse to institute an inquiry as to the de- 
fendant’s right to betterments, when application has been properly made. 
Tbid. 

(3.) The Court has discretion to direct the issuing or suspension of the exe- 
cution of the judgment pending such inquiry. did. 


2. Where husband and wife are jointly sued for the wife’s land, the plaintiff 
is not entitled to a judgment for the husband’s interest upon his failure 
toanswer. Walton v. Parish, 259. 


3. If the defendant, in an action to recover land, sets up the defence that 
he is entitled to a homestead therein, such defence is embraced, and 
should be considered, under the issue raised as to the plaintiff’s owner- 
ship and right to the possession of the land. Morrison v. Watson, 479. 


4. In an action to recover land the plaintiff must recover upon the strength 
of his own title ; and it is incumbent on him to show a grant from the 
State, or possession sufficiently long to presume a grant, or that the 
defendant is estopped to deny his title. Graybeal v. Davis, 508. 


5. The mere declarations of one, under whom the defendant in an action 
to recover land claims, will not work an estoppel, no matter how spe- 
cific, or whether written or oral, if the person making them was not at 
the time in possession ; to produce such a result it must be shown that 
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the party making such declaration, at that time, claime:/ title or interest 
in the land. however defective, under deed, bond or contract under the 
alleged superior title. /did. 


. While i¢ seems that the declarations of one in possession at the time, may 
operate as an estoppel, to give them such effect they must constitute a 
clear and definite recognition of the alleged superior title. did. 


. The fact that the husband of a woman who claimed title to a tract of 
land, sold and conveyed it to another person, dues not, fer se, raise a 
presumption that he claimed under his wife. did. 


. A deed conveying to B a tract of land, &c., ** together with every right, 
title, privilege and emolument to said land belonging * * * andhe 
(the vendor) doth hereby bind himself, his heirs, executors or adminis- 
trators well and truly to defend the said premises * * * to the said 
B, his heirs and assigns forever, and clear from all incumbrances and 
claims whatsoever,” passes an absolute estate in fee. did. 


. In an action to recover land, it is competent for one party to show that a 
deed offered by the other, is void for want of capacity in the vendor, 
although such deed may have been set out in the pleadings and relied 
on, and no reply filed and no notice of attack given before trial. Fi/s- 
gerald vy. Shelton, 519. 


. In an action to recover land, where the question is as to its location, a 
witness who is acquainted with the land, and also with an adjoining 
tract may be allowed to testify where such adjoining tract is located. 
Deming v. Gainey, 628. 


. When there are no materials or adjacent lands called for in description 
in a deed, the course and distance must determine the line. Deming 
v. Gainey, 628. 


. Where the question for the jury is the location of a corner, the call in 
junior grants is competent evidence for its location. did. 


. Under the present system, a judgment in an action to recover land is as 
complete an estoppel as in any other action. Benton v. Benton, 559. 


A tenant is estopped to deny his landlord’s title, but when the plaintiff 
fails to show any title in himself, and relies entirely on this estoppel, 
the judgment should only be that he recover the possession, and the de- 
fendant should be left free to assert any title he may have in another 
action. did. 


. Where the plaintiff sued for two tracts of land, and the defendant denied 
there was any contract of renting as to one of them, and the plaintiff 
testified that he intended to rent all the land he had title to, and that 
the defendant had the right to cultivate both tracts, but that he did not 
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expressly mention the one in dispute; /¢ zwas hefd, sufficient evidence to 
extend the estoppel to both tracts. did. 


16. Where the defendant in his answer denied a meterial allegation in the 
complaint, but went on to state evidential facts; 7¢ was hedd, that the bad 
plea did not vitiate the good one, and it should be treated as surplusage. 
Farrior v. Houston, 578. 


17. So, where in an action to recover land, the answer denied the plaintiff's 


right of possession, and also set up title in the defendants, by reason of 
seven years’ possession with color of title, which was, however, improp- 
erly pleaded; /¢ was held, error to refuse to allow the defendant to in- 
troduce evidence to show his color and possession. did. 


ADMINISTRATOR: 


(See EXECUTOR). 


ADMISSIONS: 


Every presumption is made in favor of the correctness of the judgment in 
the Court below. So, where it appears from the record, that the judg- 
ment was rendered on the verdict and the admissions of the parties, but 
no admissions appeard in the record, /¢ was held, that it would be pre- 
sumed that the admissions would warrant the judgment, and it would 
be affirmed. Aencher v. Anderson, 208. 


ADVANCEMENT: 


1. One whois induced to enter upon and improve land by a parole promise that 
it shall be settled upon him, as an advancement or gratuity, will not be 
evicted until compensation has been made h:m for betterments which he 
may have made to the property. Hedygepeth v. Rose, 41. 


2. Nor is he liable for damages for withholding the possession or for the use 
and occupation of the Jand until after a notice to surrender. id. 


AGENT: 


1. Where notes were put in an attorney’s hands for collection, and when 
sued for an account, he neither produces the notes, nor gives any expla- 
nation of their non-production ; /¢ was held, that he was chargeable 
with them. Wiley v. Logan, 358. 


2. A demand previous to bringing suit in an action for money collected by 
an agent, is to enable the agent pay it over without incurring the costs 
of a suit, but a demand is not necessary where the agency is denied, or 
where a claim is set up exceeding the amount collected, or where the 
agent’s liability is disputed in the answer. did. 
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3. An agent or other person who is entitled by contract, or under the law, 
to compensation measured by a fer centum of the amount collected, is 
authorized to at once deduct the amount of his commissions, and is only 
accountable for the residue. did. 


4. In such case, in an action for an account, if the agent is charged with 
the entire amount collected, with interest, he is entitled to be allowed 
interest on his commissions from the date of the receipt of the money. 
Lbid. 


AGRICULTURAL LIEN: 


1. In order to constitute an agricultural lien, under the statute, the advances 
must have been made in order to raise the crop to which the lien at- 
taches. Woodlief v. Harris, 211. 


2. It is not necessary for its validity, that a mortgage on crops then growing 
or to be planted, should contain a provision that the mortgagee should 
have the right to take possession on default. did. 


3. Where a mortgage of a crop to be thereafter produced, described it as 
follows: ‘‘ gives to M. W. a lien on all crops raised on lands owned or 
rented by me during the present year,”” and it was found by the jury 
that the mortgagor owned a farm on which the cotton in dispute was 
raised; /¢ was held, that the description was sufficient, and the mgrt- 
gage valid. /did. 


AMENDMENT : 


1. The Justice of the Peace, or the Superior Court on appeal, has power to 
make such amendments to the recard of an action that will bring it 
within the jurisdiction of the Court where it originated. Singer M/'g 
Co. v. Barrett, 36. 


2. Power to amend process and pleading, as allowed by The Code, dis- 
cussed, bid. 


3. The Clerk of the Superior Court cannot set aside a judgment in a special 
proceeding, for excusable negligence, under the provisions of §274 of 
The Code, but he can allow an amendment under the provisions of 
$273. Maxwellv. Blair, 317. 

4. Where the trial Judge allowed an amendment after verdict, but stated 
to opposing counsel that if they would show by affidavit that the de- 
fendant had any evidence to offer to the complaint as amended, which 
had not been already offered, that he would either refuse to allow the 
amendment, or would set aside the verdict; /¢ was Acid, to cure any 
possible error. It is intimated that allowing amendments after, as well 
as before verdict, is discretionary with the trial Judce. Morgan v. 
Smith, 396. 


45 








5. Where it is agreed in the Court below, that a complaint may be amended 
so as to supply necessary averments, but it is not done, the Supreme 
Court will allow the amendment to be filed in that Court. A/ines v. R. 
R. Co., 434. 

6. If by the inadvertence of the Court, or of any one acting for it, the judg- 
ment entered, or record made, is not in conformity to that pronounced 
or ordered, the Court may at any time, upon the application of any per- 
son in interest, or ex mero motu, correct it so that it shall truly express 
the action of the Court. This jurisdiction is distinct from that confer- 
red by $274 of Zhe Code, which provides a remedy for relief against 
excusable mistake, &c., of parties to the action. Strickland vy. Strick- 


land, 471. 


7. Courts have power to amend their records so that they will speak the 


truth at any time, and their action is not reviewable on appeal. Stave 
v. Warren, 674. 


APPEAL: 
1. What is mistake, inadvertence, surprise or excusable mistake is a ques- 
tion of law, and this Court will, upon appeal, review an erroneous judg- 
ment thereon. Windorn v. Johnson, 46. 


. Where the Court has ascertained the facts, and exercised the discretion 
conferred by the statute— Zhe Code, $274-—by granting or refusing the 
relief sought, the Supreme Court will not review its action. dd. 


Appeals from interlocutory or subsidiary orders, judgments and decrees 
made in a cause, carry up for review only the ruling of the Court upon 
that specific point. The order, or judgment appealed from is not vaca- 
ted, but further proceedings under it are suspended until its validity is 
determined. Meanwhile the action remains in the Court below. Green 
v. Griffin, 50. 

. It is where the judgment is final and disposes of the entire controversy 
that the appeal, when properly perfected, vacates the judgment and the 
whole cause is transferred to the appellate court. Even then it may, 
for some purposes, be proceeded with in the lower Court. did. 


5. A decree, or order granting or dissolving an injunction, is not vacated by 
an appeal. did. 


. The Legislature has the power to provide that neither party shall appeal 
from the award of commissioners appointed under the charter to assess 
the damage to land for the right of way, and if the charter does provide 
for an appeal, it must be taken within the time and in the manner 
therein provided. &. &. Co. v. Ely, 77. 


Where a charter provided that the award of the commissioners should be 
final, unless appealed from within ten days ; /¢ was held, to mean ten 
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days from the filing of the report, and not its confirmation by the Clerk. 
lbid. 


Upon appeals, the Supreme Court will enter such judgment or decree, as 
upon inspection of the whole record, it shall appear, ought to be ren- 
dered. Bush v. Hall, 82. 


. An appeal from an order granting or refusing a new trial, only lies from 
some order or judgment involving a matter of law or legal inference ; 
that is, the order or judgment must be one that involves the question, 
whether or not a party to the action is entitled to a new trial as of right 
and as a matter of law. Araidv. Lukens, 123. 


. Where an appeal is taken from such an order, the facts and considera- 
tions which induced the trial Judge to grant or refuse a new trial, should 
be stated on the record, in order that the appellate Court may see that 
the judgment is subject to review. /éid. 


Where the record only shows that the trial Judge set the verdict aside, 
and granted a new trial, without specifying the facts or reasons which 
induced him to do so, and these do not appear, with certainty, in the 
record, it will be presumed that the new trial was granted in the exer- 
cise of the discretionary powers vested in the trial Judge, and the ap- 
peal will be dismissed, 67d. 


Where the judgment was rendered in the Superior Court against three 
defendants, only one of whom appealed, the Supreme Court, upon af- 
firming the judgment, will remand the case, in order that the judgment 
may be enforced against all of the defendants. Baxter v. Wilson, 137. 


. Where the trial Judge intimates an opinion that upon the plaintiff 's own 
evidence he cannot recover ; upon the appeal, the Supreme Court will 
consider all the evidence offered by the plaintiff as true, and in the most 
favorable light for him. G/dds v. Lyon, 146. 


Where in such case, the appellee founds his objection to the right to re- 
cover on the inadmissibility of the appellant's evidence, it must appear 
of record that he objected thereto, otherwise the Supreme Court will 
consider such evidence as admissible and competent, dia. 


. So, where the plaintiff offered evidence tending to show title to the /ocus 
in quo in the defendant, and then offered an assignment in bankruptcy, 
and a deed for the /ocus in quo from the assignee in bankruptcy, but 
there was no evidence to show that the defendant had been duly de- 
clared a bankrupt ; /¢ was held, in the absence of any objection by the 
defendant to the evidence, error in the trial Judge to intimate that upon 
no view of the evidence could the plaintiff recover. did. 


16. An appeal from an interlocutory order only lies when it affects some sub- 
stantial right and will work injury to the appellant if not corrected be- 
fore an appeal from the final judgment. Leak v. Covington, 193. 
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. Where an action was submitted to referees, and exceptions filed to their 
report, some of which the Court overruled, and reterned the case in 
order to try the other issues raised by the pleadings, /¢ zvas held, not to 
be an appealable order. 6id. 


. Every presumption is made in favor of the correctness of the judgment 
in the Court below. So, where it appeared from the record, that the 
judgment was rendered on the verdict and the admissions of the par- 
ties, but no admissions appeared in the record, /¢ was held, that it 
would be presumed that the admissions would warrant the judgment, 
and it would be affirmed. Rencher v. Anderson, 208. 


. A new trial will not be granted where the action of the trial Judge, even 
if erroneous, could by no possibility injure the appellant. Awéts v. 
Screws, 215. - 


. Where an action is brought for an account and the answer pleads matter 
in bar of the account, and a trial is had of the issues raised by the plea 
in bar, an appeal lies by the defendant from a judgment ordering an 
account before the account is taken. Clements v. Rogers, 248. 


. Whenever an order or judgment puts an end to the action or proceeding, 
or an interlocutory order will deprive a party of a substantial right, if 
the alleged error shall not be corrected before the final judgment, an 
appeal lies. Lx parte Spencer, 271. 


. In appeals from the Clerk, in that class of cases of which he has juris- 
diction, not as and for the Court, as in special proceedings, but in his 
capacity as Clerk, such as the auditing the accounts of executors and 
administrators, it is nut necessary that he should prepare and transmit 
to the Judge any statement of the case on appeal. did. 


. In appeals in such cases, it is the duty of the Judge to determine the 
questions of fact and law raised, and, for this purpose, if the evidence 
accompanying the papers is not satifactory, he can require the produc- 
tion of other evidence. The Judge can decide the questions of fact in 
such cases himself, or if he see fit, he can submit issues for his better 
information to the jury. did. 


. When both parties appeal, and the judgment on the plaintiffs’ appeal 
disposes of the questions presented by both, the defendants’ appeal will 
be dismissed, as having been improvidently taken. Burgess v. Kirby, 
276. 

. Where, by inadvertence, a judgment is entered in this Court for a new 
trial, when it should have been one remanding the case, it will be cor- 
rected on motion. Scott v. Queen, 340. 


. Where the relief sought in an action was the reformation of a deed and 
for damages and a partition, and the Court below rendered judgment 
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on the verdict in favor of the defendant, which was reversed on the ap- 
peal: /¢ was held, that venire de novo should not be granted, but the 
case should be remanded to be proceeded with as if no erroneous ruling 
had been made. did. 


27. The Supreme Court examines the whole record transmitted to it upon - 
appeal, and pronounces such judgment as shall appear to it ought to be 
rendered thereon. Zhe Code, $957. Morrison v. Watson, 479. 


. In criminal actions there is no appeal, except from /fia/ judgments. 
State v. Hazell, 673. 

. A recital in the record, upon the return of a special verdict, ‘‘ that the 
Court being of opinion that upon this state of facts the defendant is not 
guilty, the verdict is so entered,” is not such a judgment as will support 
an appeal. did. 


. Courts have the power to amend and correct their records at any time 
nunc pro tunc, so that they shall speak the truth, and their action is not 
reviewable on appeal. State v. Warren, 674. 


. If the jury return a special verdict, it is the duty of the Court to declare 
the law thereon, and cause a verdict to be entered in accordance there- 
with; then it should proceed to render judgment; and no appeal will 
lie until such judgment is pronounced, Séate v. Smith, 680. 


APPEAL—ASSIGNMENT OF ERRORS: 


1. It is the duty of a party to an action to tender such issues as he conceives 
are necessary, to try the case upon the merits; and an exception made 
after the trial, that issues, which might properly have been submitted, 
were not, comes too late. Oakley v. Van Noppen, 60. 


. A want of jurisdiction apparent on the record, will be taken notice of by 
the Supreme Court, although not pointed out by a demurrer. Smaw v. 
Cohen, 85. 


. An exception, ‘‘ that the verdict is contrary to the law and the evidence,’ 
will not be considered, on appeal, as the jury is the sole judge of the 
effect of the evidence, and the exception, that the verdict is contrary to 
law, is too vague to be entertained by the Court. Snowden v. R. R. 
Co., 93. 

. Where the record only shows that the trial Judge set the verdict aside, 
and granted a new trial, without specifying the facts or reasons which 
induced him to do so, and these do not appear, with certainty, in the 
record, it will be presumed that the new trial was granted in the exer- 
cise of the discretionary powers vested in the trial Judge, and the ap- 
peal will be dismissed. Braid v, Lukens, 123. 


. Achallenge to a juror must be made before the jury is empaneled, and 
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if not made in apt time, it is a matter in the discretion of the trial 
Judge whether he will set aside the verdict. Baxter v. Wilson, 137. 


So where one of the jurors was related to the plaintiff, but no objection 
was made on this ground until after verdict, the refusal of the trial 
Judge to set aside the verdict cannot be assigned as error on the ap- 
peal. did. 


. Where no errors are assigned in the case stated on appeal, and nothing 
appears in the record, either in terms or by implication, which shows 
that the appellant was not satisfied with the judgment, it will be af- 
firmed. Pleasants v. R. R. Co.. 195. 


. The Code, $412, par. 3, does not allow errors to be assigned for the first 
time on the hearing of the appeal. /d7d 


. By Merrimon, J. This section of The Code (412) provides for the 
entries to be made on the record in the course of the trial, and motions 
subsequent thereto, in order that appellant may properly present his 
case to the appellate Court, and has no reference to the assignment of 
error in the Supreme Court for the first time. /é7d. 


. No particular assignment of error is necessary, when the appeal is taken 
‘ from a judgment pronounced on an agreed statement of facts. Daven- 
portv. Leary, 203. 
Where nocase on appeal accompanies the transcript of the record on ap- 
peal, and no error is apparent on the face of the record, the judgment 
will be affirmed. Rencher v. Anderson, 208. 


. Every presumption is made in favor of the correctness of the judgment in 
the Court below. So, where it appeared from the record, that the 
judgment was rendered on the verdict and the admissions of the par- 
ties, but no admissions appeared in the record, /¢ was held, that it 
would be presumed that the admissions would warrant the judgment, 
and it would be affirmed. did. 


. The Supreme Court will not consider exceptions, unless they point out ih 
terms, or by reasonable implication, the error intended to be reviewed. 


So where the record showed that the appellant excepted generally to 
the entire charge, the exception was not considered. Clements v. 
Rogers, 248. 


14. An exception to the report of a referee will not be considered, when it is 
vague and indefinite, and imposes on the Court the necessity of an ex- 
amination of the entire record to find out its meaning. Young v. Ken- 
nedy, 265. 


15. The trial Judge is not required, in the absence of a prayer for special 
instructions, to present the evidence in his charge in every possible 
aspect. If the parties desire more specific instructions, they must ask 
for them at the proper time. A/organ v. Lewis, 296. 
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. The admission of immaterial evidence is no ground for a new trial, unless 
it appears that its admission probably worked injury to the appellant. 
Waggoner v. Bull, 323. 


. Where exceptions are vague and indefinite, or where they are based upon 
an alleged want of evidence, but do not point to the evidence itself, but 
compel the appellate court to search for it in the entire evidence sent 
up, they will not be considered. Wiley v. Logan, 358. 


. Where a party to an action prepares issues which are submitted, and then 
objects to another issue submitted by the Court, he cannot be heard to 
assign an error that the Court did not submit an issue on a particular 
question, upon which he did not ask an issue. J/cDonald v. Carson, 
377- 


. In petitions to rehear, the petitioner will not be allowed to assign other 
grounds for an alleged error than those presented at the first hearing. 
Lbid. 


Whether the jury, having retired under instructions to which there was 
no exception, shall be recalled for further directions, is within the dis- 
cretion of the Court, and not reviewable. La/foon v. Shearin, 391. 


In assigning error for the exclusion of evidence, the record should dis- 
close what the evidence would have been, if the witness had been 
allowed to answer, otherwise the exception will not be considered. 
McGowan v, R. R. Co., 417. 


. Where evidence is admitted, after objection, which brings out nothing 
material, and nothing to the prejudice of the objecting party, it cannot 
be assigned as error, and is no ground for a new trial. /did, 


. Exceptions must clearly point out the alleged errors. Otherwise they 
will not be considered. Arrington v. Goodrich, 462. 


. The Court may in its discretion, after the close of the testimony permit 
the case to be re-opened and further evidence to be introduced ; and 
the exercise of such discretion is not reviewable upon appeal. O/ivev. 
Olive, 485. 

It is the duty of the appellant to show error, and if the Court cannot see 
from the record that a charge given to the jury is erroneous, it will not 
granta new trial. Deming v. Gainey, 528. 

. It is not error to admit immaterial evidence when it cannot influence the 

jury. did. 

. It cannot be assigned as error on appeal, that the jury did not give due 

consideration to the evidence, considered in one aspect of the case. This 

is addressed to the discretion of the trial Judge on an application to set 

aside the verdict. Spence v. Clapp, 545. 
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712 INDEX. 


28. Upon a challenge to the favor, the Court is the judge of the qualifications 
of the juror, and its determination is not reviewable. State v. Green, 
611. 

29 An inadvertent, erroneous instruction to the jury, accompanied by an 
explanation, or modification, which in effect corrects the error, will not 
be considered sufficient to award a new trial, unless it clearly appears 
that the jury was thereby misled and the appellant suffered wrong. 
State v. Keen, 646. 

30. A general statement that the appellant ‘‘ excepted to the whole of the 
charge of the Court,” is too vague, and will not be considered on ap- 
peal. State v. Nipper, 653. 


APPEAL—CASE ON APPEAL: 

1. The object of the ‘‘ case on appeal” is to set forth the alleged errors ap- 
pealed from, and if it sufficiently discloses these the appeal will not be 
dismissed though the record does not show formal exceptions. Singer 
Mfg. Co. v. Barrett, 36. 


2. No case on appeal is necessary, when the case is tried in the Court below 
upon a case agreed, or on ademurrer. Chamdiee v. Baker, 98. 


3. Where no errors are assigned in the case stated on appeal, and nothing 
appears in the record, either in terms or by implication, which shows that 
the appellant was not satisfied with the judgment, it will be affirmed. 
Pleasants v. R. R. Co., 195. 


4. The Code, $412, par. 3, does not allow errors to be assigned for the first 
time on the hearing of the appeal. did. 


5. No particular assignment of error is necessary, when the appeal is taken 
from a judgment pronounced on an agreed statement of facts. Daven- 
portv. Leary, 203. 


6. Where no case on appeal accompanies the transcript of the record on ap- 
peal, and no error is apparent on the face of the record, the judgment 
will be affirmed. Rencher v. Anderson, 208. 


APPEALS—FROM THE CLERK : 


1. In appeals from the Clerk, in that class of cases of which he has jurisdic- 
tion, not as and for the Court, as in special proceedings, but in his ca- 
pacity as Clerk, such as the auditing the accounts of executors and ad- 
ministrators, it is not necessary that he should prepare and transmit to 
the Judge any statement of the case on appeal. Ex parte Spencer, 271. 


2. In appeals in such cases, it is the duty of the Judge to determine the 
questions of fact and law raised, and, for this purpose, if the evidence 
accompanying the papers is not satisfactory, he can require the produc- 
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tion of other evidence. The Judge can decide the questions of fact in 
such cases himself, or if he see fit, he can submit issues for his better 
information to the jury. did. 


APPEAL—TRANSCRIPT : 


Where the transcript of the record upon appeal does not show any process, 
or pleading, but only contains a statement of the facts agreed upon, a 
judgment and an undertaking on appeal, the case will be remanded, in 
order that the record may be perfected. Daniel v. Rogers, 134. 


APPEAL—UNDERTAKING ON: 


1. The Clerk has no authority to accept any substitute for the undertaking 
on appeal, or deposit of money in /iew thereof, provided by the statute. 
Eshon v. Com’rs, 75. 

2. Quere, whether an appellant can execute a mortgage on real property in 
dieu of a justified undertaking on appeal, under the provisions of The 
Code, $117; but even if this be so, the statute must be strictly fol- 
lowed. bid. 

3. Where the appellant deposited with the Clerk, a bond due to himself, 
and secured by a mortgage, as a substitute for the undertaking on ap- 
peal, /¢ was held, not to be a compliance with the statute, and the ap- 
peal would be dismissed. /érd. 

4. Where it appears that the undertaking on appeal was taken by the 
Judge, it cures any irregularity in the justification. AMoring v. Little, 87. 

5. So, where the case on appeal stated, ‘* Bond fixed at $50. Bond filed,” 
which was signed by the trial Judge, ¢¢ was held, to cure any defect in 
the justification. did. 

6. The ten days within which the undertaking on appeal must be filed, are 
not counted from the day on which the judgment is rendered, but from 
that on which the Court adjourned. Chamdblee v. Baker, 98. 

7. Where the justification to the undertaking on appeal was taken before a 
person purporting to be a Justice of the Peace, and who signed the 
jurat as such, it will be presumed that the person signing the jurat was 
a Justice, in the absence of evidence that he was not so in fact. /did. 

8. An undertaking on appeal is sufficient, although it does not recite which 
party appealed. did. 


APPEARANCE: 
1. A general appearance by counsel cures all antecedent irregularity in the 
service of process, and puts the defendant in Court, just as if he had 
been personally served with process, Penniman v. Daniel, 341. 
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2. Where it is desired to take advantage of any defect in the service of pro- 
cess, a special appearance should be entered for that purpose. did. 

3. So, where a defendant demurred because he had not been properly served, 
but a general appearance was entered by his counsel ; /¢ was held, that 
the appearance waived any irregularity in the service, and the demurrer 
was properly overruled. did. 


ARBITRATION : 

1. An agreement to submit a controversy to arbitration will be presumed to 
embrace every issue of law and fact necessary to its final determination. 
Roberts v. Killebrew, 19. 

2. It is the policy of the law to encourage and uphold the settlement of dis- 
putes by arbitrators—they are not bound to decide according to law, be- 
ing a law unto themselves. did. 

3. An award against the sureties upon an undertaking for the redelivery of 
property in ‘‘ Claim and Delivery’ upon failure of their principal to 
pay a sum ascertained to be due will be enforced by summary judgment 
against them. did. 

4. It is too late, after submission to arbitration, to object that a counter- 
claim has been improperly pleaded ; the objection should have been 
taken by demurrer or otherwise in apt time. /6id. 

5. Where the statute allows an action to be brought for a penalty created by 
it, by any person who may sue for it, no person has such an interest in 
it as can be the subject of arbitration, until an action has been brought. 
Middletonyv. R. R. Co., 167. 


ARREST : 

1. The prosecutor, who was not an officer, had been deputed to execute a 
warrant in a bastardy proceeding, and had executed it by arresting the 
defendant therein ; on the hearing the said person arrested was com- 
mitted to the custody of the prosecutor and attempted to escape. The 
prosecutor pursued him, and the defendant, without warning, or the 
employment of any other means to stop him, threw out his foot and 
tripped him causing him to fail. Held, 


(1). That the defendant was guilty of an assault. 


(2). Whether the arrest and commitment of the defendant in the bastardy 
proce ding was lawful guere? State v. Hedrick, 624. 


ARREST OF JUDGMENT: 
1. The judgment of the Supreme Court is conclusive on a second appeal, 
on all matters which might have been insisted on in arrest of judgment 
on the first appeal. State v. Speaks, 687. 
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2. Former conviction, or acquittal, to be available as a defence, must be 
pleaded; it cannot be considered on a motion to arrest the judgment. 
State v. Morgan, 641. 


ARSON : 

1. The statutory offence of wilful burning of a gin house is a misdemeanor; 
and an averment in the indictment that it was done /e/onious/y—the 
necessary descriptive terms being employed—will be treated as mere 
surplusage. State v. Aeen, 646. 


ASSAULT AND BATTERY: 

1. The law will not interfere in the domestic government of families by 
punishing a parent for the correction of his child, however severe or 
unmerited it may be, unless it produces permanent injury, or is inflicted 
from malicious motives, and not from an honest purpose. Stale v. 
Jones, 588. 

2. The prosecutor. who was not an officer, had been deputed to execute a 
warrant in a bastardy proceeding, and had executed it by arresting the 
defendant therein; on the hearing the said person arrested was commit- 
ted to the custody of the prosecutor and attempted to escape.- The 
prosecutor pursued him, and the defendant, without warning, or the 
employment of any other means to stop him, threw out his foot and 
tripped him causing him to fall. Held, 

{1.) That the defendant was guilty of an assault. 

(2.) Whether the arrest and commitment of the defendant in the bastardy 
proceeding was lawful gu@re? State v. Hedrick, 624. 

3. A husband is not indictable for an assault upon his wife unless it put life 
or limb in peril, or other permanent injury to the person is inflicted, or 
where it is prompted by a malicious and revengeful spirit. Svafe v. 
Edens, 693. 


ASSIGN MENT : 
The status of the mortgage relations, after the transfer of any interest by 
the mortgagor to a third party, cannot be chan, ed to the detriment of 
the latter, without his consent. Ballard v. Williams, 126. 


ATTACHMENT  : 
1. Nocause of action for wrongfully suing out a warrant of attachment can 
arise until there has been a legal determination of the proceedings there- 
under. Xvramerv. Light Co., 277. 
2. The facts constituting a counter-claim must arise out of the same trans- 
action that is the subject of the complaint, and they must exist at the 
time of the commencement of the action. /did. 
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ATTEMPT TO COMMIT CRIME: 


1. An indictable attempt to commit a crime, is such an intentional prelim- 


2. 
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inary guilty act, as will apparently result in a crime. Slate v. 
Brown, 685. 
The acts constituting the alleged attempted s} ould be set forth in the 
indictment. did. 


ATTESTING WITNESS: 


A person who cannot write, but who makes his mark, or uses any other 


device by which he, or others, may identify himself with the transac 
tion, is a competent attesting witness to the execution of written instru- 
ments. TZatomv. White, 453. 


ATTORNEY. 


Executors and administrators are allowed reasonable attorney’s fees for 
advice and assistance in managing the trust estate, and this even when 
they are employed to defend a suit for a settlement by the cestuis gut 
trust, if such services are proper and necessary. Young v. Kennedy, 
265. 


. So where services were rendered by an attorney, which were paid for out 


of the trust money by an administrator who was afterwards judicially 
declared to be insane at the time the services were rendered, the dis- 
bursement will be allowed, in the absence of any allegation that the 
services of the attorney were not necessary. /6id. 


Where notes were put in an attorney’s hands for collection, and when 
sued for an account, he neither produces the notes, nor gives any ex- 
planation of their non-production; /¢ was held, that he was chargeable 
withthem. Wiley v. Logan, 358. 

The rule that a defendant in an action, who employs an attorney to ap- 
pear and defend—but who fails to do so—is entitled to have a judgment, 
by default, set aside upon the ground of excusable neglect, does not 
absolve the client from all attention to the cause. It is still his duty to 
furnish the information necessary for the preparation of the answer and 
for the trial. Whitson v. R. R. Co., 385. 


Where the attorney entered an appearance at the return term, but did 
nothing else then, nor at the succeeding term, when judgment by de- 
fault was rendered; //e/d, not to be such excusable neglect as entitled 
the defendant to relief. /did. 


No presumption of fraud arises from the fact that an attorney at law 
purchased valuable property from an infirm old man, unless it be further 
shown that the relation of attorney and client existed between them in 
relation to that matter, or there was undue influence, advantage, or 
some other evidence of actual fraud. Zatomv. White, 453. 
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BANKRUPTCY: 
1. Where the plaintiff offered evidence tending to show title to the focus in 
guo in the defendant, and then offered an assignment in bankruptcy, 

and a deed for the /ocus in guo from the assiguee in bankruptcy, but 

there was no evidence to show that the defendant had been duly de- 

clared a bankrupt; /¢ was he/d, in the absence of any objection by the 
defendant to the evidence. error in the trial Judge to intimate that upon 

no view of the evidence could the plaintiff recover. Gidds v. Lyon, 146. 


2. The registration of a mortgage after'a commission in bankruptcy is good 
against the assignee. Wéilliams v. Jones, 504. 


BASTARD: 


1. Carnal intercourse with an illegitimate child is a felony. State v. Law- 
rence, 659. 

2. Where the indictment charged the defendant with carnal intercourse 
with his ‘* daughter,” and the proof was that the person alleged to be 
the daughter was an illegitimate child ot the defendant; He/d, there 
was no variance, /did, 


BETTERMENTS: 


1. One who is induced to enter upon and improve land by a parole promise 
that it shall be settled upon him, as an advancement or gratuity, will 
not be evicted until compensation has been made him for betterments 
which he may have made to the property. Hedgepeth v. Rose, 41. 


2. Where, after a recovery by the plaintiff, in ejectment, the defendant, in 
apt time, applied to the Court to have the value of the betterments al- 
lowed him, and the Court directed that execution be stayed till such 
value could be ascertained, upon the defendant giving bond, conditioned 
to pay all damages, &c., which might be assessed against him, and the 
defendant failing to give such bond, a writ of possession issued, and 
was executed, // was held, 

(1.) That the failure to give the bond did not discontinue the action in res- 
pect to the claim for betterments. Johnson v. Pate, 68. 


{2.) The Court has no power to refuse to institute an inquiry as to the de- 
fendant's right to betterments, when application has been properly 
made, did. 

(3.) The Court has discretion to direct the issuing or suspension of the exe- 
cution of the judgment pending such inquiry. did. 

3. In an action for specific performance, where the defendant sets up a 

elaim for compensation for improvements put on the land, evidence is 

admissible to show the enhanced value of the Jot, by reason of improve- 

ments put on it by the defendant. AfcGee v. Blankenship, 563. 
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BILL OF EXCHANGE: 


(See NEGOTIABLE INSTRUMENTS). 


BILL OF LADING: 


Where a bill of lading provided that ithe corporation should not be held lia- 
ble for wrong carriage or wrong delivery of goods that were marked 
with initials, numbered, or imperfectly marked; /¢ was held, not to 
cover a failure to duly forward goods only marked with an initial. A/c- 
Gowan v. R. R. Co., 417. 


BONDS: 


If the accommodation paper is a bond, which the obligee refuses to accept, 
it is void in the hands of a third person, for want of delivery, although 
he is a purchaser for value. Parker v. McDowell, 219. 


BOUNDARY : 

1. The declarations of deceased persons, who were disinterested at the time 
the declarations were made, in respect to the location of boundary lines 
and corners of land, are competent evidence to prove their location, if 
the deceased person had opportunity to be informed in respect thereto. 
Bethea v. Byrd, 309. 

2. Such declarations are not evidence if the person making them is still 
alive, whether living in this State or not, nor if made by a person inter- 
ested at the time of making them, nor if made fost /item motam. bid. 


3. The mere fact that the witness whose declarations it is sought to give in 
evidence, owned a tract of land adjoining that whose corners he pointed 
out, does not make him incompetent. did. 


4. Where the contention was whether the disputed land was embraced 
within the boundaries of another and larger tract, and there was con- 
flicting evidence, it was proper to submit the facts tothe jury. La/foon 
v. Shearin, 391. 


BURNING GIN HOUSE: 

_The statutory offence of wilful burning of a gin house is a misdemeanor; 
and an averment in the indictment that it was done fe/onious/y—the 
necessary descriptive terms being employed—will be treated as mere 
surplusage. State v. Keen, 646. 


CHARTER : 


1. Where the c»arter of a railroad corporation contains a provision as to the 
manner of condemning land for its right of way, the method pointed 
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out by such provision, and not that prescribed by the general law, must 
be followed. &. &. Co. v. Ely, 77. 


2. The Legislature has the power to provide that neither party shall appeal 
from the award of commissioners appointed under the charter to assess 
the damage to land for the right of way, and if the charter does pro- 
vide for an appeal, it must be taken within the time and in the manner 
therein provided. did. 

3. Where a charter provided that the award of the commissioners should be 
final, unless appealed from within ten days, /¢ was held, to mean ten 
days from the filing of the report, and not its confirmation by the Clerk. 
lbid. 


4. Where the charter and by-laws of a railroad corporation provided that 
the Chief Engineer could only be appointed by the President and Di- 
rectors, but the Vice-President and Superintendent were the officers 
who had the management of the affairs of the corporation, /¢ was held, 
that they had implied authority to employ an engineer, especially when 
there was no Chief Engineer, and the services of an engineer were 
necessary for the proper conduct of corporation. Lewis v. The Rail- 
road, 179. 


5. If in such case, the President and Directors are notified of such appoint- 
ment, and receive the work of the Engineer without objection, they are 
held to have ratified the appointment. did. 


6. This Statute embraces all railroads doing business in this State, whether 
incorporated by the laws of this State or not, the object of the Statute 
being to secure uniformity in charges for transporting freight by all rail- 
roads doing business in this State. Anes v. R. R. Co., 434. 


a 


. Where a railroad corporation chartered by another State, leases a railroad 
chartered by this State, it is bound to observe and obey all laws of this 
State regulating the business of transportation. did. 


8. Where a railroad corporation is chartered by the laws of this State, and 
also of another State, it is completely subject to the laws of this State, 
except as otherwise expressly provided by its charter. did. 


9g. Quere, whether the provision in the charter of a railtoad, fixing a maxi- 
mum rate for freights and fares, must be treated as such a contract with 
it on the part of the State as to prevent the Legislature from passing a 
law regulating such freights and fares. did. 


10. A statute which only requires uniformity in the charges to be made for 
transportation, does not provide a maximum for such charges, and there- 
fore does not profess to interfere with the power conferred by the char- 
ter on a railroad corporation to fix the freights it will charge, inside of 
a certain maximum charge allowed by the charter. did. 


11. The purpose of the Legislature to part with the right to require a corpo- 
ration to make its charges for transportation equal and uniform, must 
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appear in the charter by express terms or from necessary implication, 
and will not be presumed from mere inference. did. 


12. Quere, Whether the Legislature has the power, by contract or other- 
wise, to part with any of the essential powers of government; but if 
this can be done, it can only be done by a clearly expressed purpose to 
do so did. 


13. The act incorporating the Buncombe Turnpike Company (Rev. Stat., 2 
Vol., p. 418,) established the road constructed under its provisions ‘* a 
public highway forever thereafter,’’ and its officers and stockholders 
cannot relieve themselves of their duties and liabilities to the public by 
an attempted surrender of thei: franchises to the Board of County Com- 
missioners. ‘To make such surrender effectual, it must be made to the 
State in some way authorized by law. State v. R. R. Co., 602. 


14. Nor will an abandonment by the corporation of its franchises work a dis- 
continuance of the highway. did. 


CHATTEL MORTGAGE: 


1. The distinction between a pledge and a mortgage cf personal property 
is, (1) that in the former the ¢/¢/e is retained by the pledger, while in 
the latter, it passes to the mortgagee, and (2) that, the delivery of the 
possession of the property to the pledgee, is absolutely essential to a 
pledge, while, Je(ween the parties, but not against creditors or pur 
chasers, such delivery is not necessary to the validity of mortgage. A/c- 
Coy v. Lassiter, 88. 


2. At common law, delivery and retention of the custody of the property, 
was necessary to the validity of a mortgage. as against creditors and 
purchasers, but now, by statute, regis‘ration 1s substituted therefor. 
Lbid. 


3. A mortgage of chattels, in parol, is good, between the parties, No par- 
ticular form of words is necessary to the constitution of such a mort- 
gage. It is sufficient if it appear that the parties intended it to operate 
assuch, did. 


4. No particular words of conveyance are necessary to make a mortgage of 
personal property. Frick v. Hilliard, 117. 


5. In order toconstitute an agricultural lien, under the statute, the advances 
must have been made in order to raise the crop to which the lien at- 
taches. Woodlie/ v. Harris, 211. 


6. It is not necessary for its validity, that a mortgage on crops then grow- 
ing or to be planted, should contain a provision that the mortgagee 
should have the right to take possession on default. did. 

7. Where a mortgage of a crop to be thereafter produced, described it as 
follows : ‘‘ gives to M. W. a lien on all crops raised on lands owned or 

and it was found by the jury 


rented by me during the present year,’ 
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that the mortgagor owned a farm on which the cotton in dispute was 
raised ; /¢ was held, that the description was sufficient, and the mort- 
gage valid. /did. 

8. At common law, mortgages of personal property were not required to be 
reduced to writing, and our statute only requires them to be reduced to 
writing and registered as affecting creditors and purchasers for value. 
Butts v. Screws, 215. 


CITIES AND TOWNS: 


An ordinance of a city or town prescribing a penalty to be fixed in the dis- 
cretion of the Court, is uncertain and void. Séate v. Worth, 615. 


CLAIM AND DELIVERY: 


x. An award against the sureties upon an undertaking for the redelivery of 
property in **Claim and Delivery” upon failure of their principal to 
pay a sum ascertained to be due will be enforced by summary judgment 
against them. oddins v. Killebrew, 19. 


2. In an action before a Justice of the Peace for the recovery of the value 
or return of property under Sec. 267 of The Code, it must be averred 
in the summons that the value thereof does not exceed fifty dollars. 
Singer Mfg. Co. v. Barrett, 36. 


3. The affidavit filed preliminary to obtaining requisition for the seizure and 
delivery of property will not be treated as a complaint, and its averments 
cannot cure a defect in the summons, or complaint. did. 

4. Where an order to seize property in an action for claim and delivery was 
signed by an unsworn deputy clerk, who had never been formally in- 
ducted into office, but the objection was not made until after an answer 
to the merits had been filed, /¢ was held, too late. Butts v. Screws, 
215. 


CLERK: 

1. Although the office of ** Probate Judge” is abolished, the powers and 
jurisdiction of that officer are now exercised by the Clerks of the Supe- 
rior Court—not as the servant or ministerial officer of or acting as and 
for the Superior Court, but as an independent tribunal of original juris- 
diction. Zdwards v. Codd, 4. 

2. The Clerks of Superior Courts have jurisdiction of proceedings for the 
removal of executors and administrators, /éid. 

3. So, where an order to seize property in an action for claim and delivery 
was signed by an unsworn deputy clerk, who had never been formally 
inducted into office, but the objection was not made until after an an- 
swer to the merits had been filed, // was held, too late. SAutts v. 
Screws, 215. 
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Moneys paid into the office of the Clerk of the Superior Court by execu- 
tors, administrators and collectors, under the provisions of The Code, 
$$1543 and 1544, do not pass into the jurisdiction of the Superior Court, 
but the Clerk receives and is responsible for them, officially, as a public 
depository. £x parte Cassidy, 225. 

It is the duty of the Clerk on demand promptly to pay over such moneys 
to those who were entitled to receive them from the executor, adminis- 
trator, or collector; and should he fail to do so the same remedies are 
available as against him as are provided by sections 1510 and 1511 of 
The Code, against executors, administrators and collectors. did. 


The Superior Court has no jurisdiction upon petition, motion or summa- 
ry orders to direct the disposition of such moneys. did. 


. Where a Clerk has gone out of office, it is not proper to order him to file 


with the Court the evidence offered and admissions made in a proceed- 
ing pending before him while he was Clerk. x parte Spencer, 271. 


- In appeals from the Clerk, in cases where he has original and indepen- 


dent jurisdiction, such as in auditing the accounts of executors, &c., it 
is not necessary for him to transmit to the Judge any statement of the 


case on appeal. did. 


. In such case, the Judge can determine the questions of fact himself, or 


he can submit them toa jury. did. 

The Clerk of the Superior Court cannot set aside a judgment in a special 
proceeding, for excusable negligence, under the provisions of $274 of 
The Code, but he can allow an amendment under the provisions of 
$273. Maxwell v. Blair, 317. 

So, where in a proceeding to sell land for assets, the decree for sale em- 
braced some land which was the property of one of the defendants, and 
which did not belong to the ancestor, but by a mistake the defendant 
did not discover it until after the sale, and when the notice to confirm 
the sale was made, 7¢ was held, that the Clerk had the power, and that 

he committed no error in amending the order of sale, so as to omit the 
defendant's land therefrom. did. 

In an action against a clerk and one of the sureties on his official bond, 
the record of a judgment against the clerk, and others of his sureties, 
in a previous action against them for the same demand, and on the 
same bond, but in wnich action the surety in the present action was not 
a party, is competent evidence to fix the amount due by the clerk. 
Morgan y. Smith, 396. 

Where money is paid into the clerk’s office, the obligations to hold and 
pay it over to the party entitled, when called on, is incurred when the 
money is received, and the bond then in force is responsible. If the 
clerk was elected to another term of office, and became his own succes- 
sor, the burden is on the sureties on the bond in force when the money 
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was received by the clerk, to show that he has paid it over to himself as 
his own successor. J/did, 


14. Deputy clerks cannot take proofs of the execution, or make orders con- 
cerning the registration of instruments required to be registered. Zatom 
v. White, 453. 


CLOUD UPON TITLE: 

1. The jurisdiction of a Court of Equity to remove a cloud upon title, is 
founded on the inadequacy of the remedy at law, and it does not arise 
when the plaintiff has a remedy by an action at law. Ayerly v. Hum- 
parey, 151. 

2. Where it appeared that the defendant had a registered mortgage on the 
land of the plaintiff, purporting to be signed by the plaintiff, but it was 
admitted that said mortgage was a forgery, and that the plaintiff had 
never executed it, a Court of Equity will entertain a suit to remove the 
cloud upon the plaintiff’s title, although he is still in possession of the 
land. id. 


3. Where, in an action to have an alleged forged mortgage cancelled as a 
cloud upon title, the defendant sets up asa defence, that the money 
advanced upon such forged mortgage was used to pay off a prior gen- 
uine mortgage, and asks to be subrogated to the rights of the first mort- 
gagee ; // was held, that these facts could not be pleaded either as a 
defence or counter-claim in this action, but the defendant must set them 


up ina new action. did. 
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BBD, <cnc wnccccqcdccoccccescscceesces =: esesencesonsse 225 
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- TBST, .. cc ncccccccccccccccccce ccoccece cccccccecceccoesss 264 
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8 | $BS9, cccccnnn cccccccs coe e cocccccccce cece cceccescsesess 348 
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Section 


RDN ctce cncesencnvonteedssensasoeses 429, 446, 437, 435, 431 
168, 426 


CODE PRACTICE: 


1. Under the former practice, in actions on a special contract to pay for 
services to be rendered, and which were rendered, no evidence in de- 
fence, or to reduce the recovery, was admissible to prove any miscon- 
duct on the part of the plaintiff, or dereliction in the service, but since 
The Code, this defence may be set up, and the entire controversy set- 
tled in one action. Chamblee v. Baker, 98. 

2. Since the adoption of the Constitution of 1868, the Superior Courts ad- 
minister both legal and equitable rights, and when necessary both are 
administered in the same action. Vegelahn v. Smith, 254. 


3. The provisions of The Code in regard ta\the joinder of causes of action, 
have not made any substantial change from the rules of equity practice 
in regard to multifarious bills, except to enlarge the right to unite in 
one action different causes of action. Heggie v. Hill, 303. 


COMMENTS OF COUNSEL: 
Where counsel in their argument to the jury, commented on the fact that a 
witness for the opposite party whose evidence tended to locate the land 
in suit, had participated in running the lines of a grant to himself, 
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which lines constituted a part of the boundary of the land in suit: /¢ 
was held, not a fit subject for comment, to attack the witness, and that 











































443 
, 431 counsel were properly stopped by the Court, the grant to the witness 
, 426 not having been attacked. Deming v. Gainey, 528. 

445 

518 COMMON CARRIER: 

518 (See RAILROAD.) 

244 

508 1. The affidavit filed preliminary to obtaining requisition for the seizure and 

506 delivery of property will not be treated as a complaint, and its aver- 

73 ments cannot curea defect in the summons, or complaint. Singer M’fg 

507 Co. v. Barrett, 36. 

73 2. Where the complaint alleges that the plaintiff sold to the defendant cer- 
73 tain goods, wares and merchandise, for which he promised to pay a sum 
132 certain, and the complaint is verified, the plaintiff is entitled to a judg- 

8 ment by default final upon a failure to answer, or upon the filing of an 
96 unverified answer. Hartman v. Farrior, 177. 

518 3. Where the complaint only alleges the value of the goods sold, without 

680 also alleging a promise to pay, or where the complaint is not verified, 

649 upon a failure to answer, the judgment should be by default and inquiry. 

Co Ibid. 

699 4. Where the complaint alleged that the plaintiff was employed as the en- 
gineer of the defendant, and rendered services to the defendant, /¢ was 
held, that he could recover either on the special contract, or on the 

Sai common count. Lewis v. R. &. Co., 179. , 

de- 5. A motion to dismiss because the complaint does not state facts sufficient 

on- to constitute a cause of action, will not be entertained, when the cause 
ace is tried upon an agreed statement of facts, which supply the omissions 

et- in the complaint. ines v. R. R. Co., 434. 

COMPROMISE : 

e Where a debtor of an estate attempts to compromise his debt, but the ex- 
ecutor refuses, on the ground that he has no power to do so, and does 
not ascertain even what the debtor will give, and afterwards sells the 

- claim for an inconsiderable sum, at a sale of the debts due to the estate 

- made under an order of Court; /¢ was held, that the executor was 

™ liable for the amount which the debtor afterwards pays to the party who 






purchased the claim. Summers v. Reynolds, 404. 





CONCEALING BIRTH OF BASTARD: 


A former conviction for concealing the birth of a bastard child is no defence 
to an indictment for the murder of such child. Zhe Code, $1004. State 


v. Morgan, 641. 
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CONDEMNATION OF LAND BY A RAILROAD: 


1. Where the charter of a railroad corporation contains a provision as to the 
manner of condemning land for its right of way, the method pointed 
out by such provision, and not that prescribed by the general law, must 
be followed. &. R. Co. v. Ely, 77. 


2. The Legislature has the power to provide that neither party shall appeal 
from the award of commissioners appointed under the charter to assess 
the damage to land for the right of way, and if the charter does pro- 
vide for an appeal, it must be taken within the time and in the manner 
therein provided. did. 


3. Where a charter provided that the award of the commissioners should be 
final, unless appealed from within ten days, /¢ was held, to mean ten 
days from the filing of the report, and not its confirmation by the Clerk, 
lbid. 


CONDITIONAL SALE: 


1. In order to constitute a conditional sale, it is essential that the title to the 
property should remain in the vendor, for there can be no conditional 
sale, if the title is transferred to the vendee. Frick v. Hilliard, 117. 


2.. Where a note given for the purchase of an engine and boiler, provided 
that it should be a lien upon the property sold for which it was given, 
until it was paid in full at maturity, at which time the engine and boiler 
should be at the disposal of the vendors, which note was never regis- 
tered, /¢ was held, not to be a conditional sale, and that a party who 
had purchased the engine and boiler from the vendee before the note 
was paid, without notice, took it dischargeed of any claim of the orig- 
inal vendors. did. 


3. As between the parties, a conditional sale is binding, although not reduced 
to writing or registered. The Code, $1275, only requires them to be 
reduced to writing and registered, as against creditors and purchasers 


for value. Autts v. Screws, 215. 


CONFEDERATE MONEY: 
(See SCALE). 


CONFESSION OF JUDGMENT: 

A judgment confessed under Section 571 of The Code must contain a veri- 
fied statement of the facts and transactions out of which the indebted- 
ness arose. Where the affidavit of the debtor set out that he was justly 
indebted to the judgment creditor in a certain amount, but did not em- 
brace the account which was filed, /¢ was he/d, not a compliance with 
the statute, and that the judgment was void. Davenport v. Leary, 203. 





INDEX. 


CONSTITUTIONAL LAW: 


1. The Statute—ch. 30, vol. 1 of The Code—authorizing the condemnation 
of private property for the purpose of draining lowlands is the exercise 
by the State of its power for police regulation, and is constitutional. 
Winslow v. Winslow, 24. 

. The Legislature has power to create new counties, out of territory there- 
tofore embraced in existing counties, and it can provide that the inhabi- 
tants of such territory shall still be taxed to pay a proportionate part of 
the debts of the county from which it has been severed, or it may ex- 
onerate them from such debts. Daere Co. v. Currituck Co., 189. 


. Where a marriage took place, and a deed was made between husband and 
wife prior to 1868, it is governed by the law as it then existed, and is 
not affected by the changes in the marital relations brought about by 
the Constitution of 1868, and the statutes passed in pursuance thereof, 
although the deed was not registered until 1884. Walton v. Parish, 
259. 

. Where land is allotted to a person as a homestead upon his own petition. 
it is a dedication of it by him, to all the privileges, uses and restrictions 
of a homestead, no matter at what time the title was acquired. Castle- 
bury v. Maynard, 281. 

. Without the joinder of the wife, the deed of the husband for the home- 
stead is a nullity, since the Constitution of 1868. /ézd. 


. The Legislature has power to compel railroad corporations, and common 
carriers of a like kind, to discharge the obligations which they owe to 
the public, by reasonable statutory regulations, because of their guasé 
public nature, and because they exercise and enjoy rights and fran- 
chises, granted by the public. J/cGowan v. R. R. Co., 417. 

The Legislature may regulate the methods of business of such corpora- 
tions, in a general way, so as to promote the public good, and to the 
extent that the exercise of the powers conferred on them, affect the 
public, it has the right, through the Legislature, to have a voice in their 
exercise, did, ° 

A clause in the charter of a railroad corporation, which confers upon its 
officers the power to fix its charges for the transportation of freight, is 
not infringed by a statute which imposes a penalty for a failure for five 
days to forward freight delivered for shipment, and which does not, in 
terms or by implication, attempt to regulate the amount to be charged 
for such transportation, did. 


Jt seems, that the Legislature cannot part with any essential power of 
government, but if it can do so, it must be by positive grant, or by 
words so plain in their meaning, as to leave no doubt as the purpose. 
Ibid. Hines v. R. R. Co., 434. 


. Where a statute is capable of two constructions, that one will be adopted 
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by the Courts, which will render the statute constitutional and valid, 
rather than one which would render it unconstitutional and void. Mc. 
Gwigan v. R. R. Co., 428. 


. The Courts will not declare an act of the Legislature unconstitutional 


and void, unless its unconstitutionality is beyond a reasonable doubt, 
and every reasonable doubt must be solved in favor of its constitution- 
ality. bid. 


. An act of the Legislature of a State which undertakes to regulate the 


charges made by railroads for transportation of freight to be carried 
from one State to another is unconstitutional and void. did, 


. State interference with inter-State Commerce is absolutely forbidden by 


the Constitution of the United States, and the failure of Congress to 
take any action in the premises dves not give the States power to pass 
any law in relation thereto. did. 


. The Statute in this State (7%e Code, $1966), imposing a penalty on any 


railroad which shall charge for the transportation of any freight over its 
road, a greater amount than shall be charged at the same time by it for 
an equal quantity of the same class of freight, transported in the same 
direction over any portion of the same railroad of equal distance, does 
not apply to freight to be transported to other States, and the penalty 
imposed by the Act is not incurred by a violation of its provisions in 


transporting this class of freight. bid. 


. If this Statute had in terms been made to apply to freight to be trans- 


ported from one State to another, it would have been in conflict with 
Art. I, $8, of the Constitution of the United States, and consequently 
void. bid. 


. Section 1260 of 7he Code, rendered valid ail probates of deeds, &c., 


made before the officers therein named, prior to the twelfth day of 
February, 1872; and registrations made in pursuance of such probates 
are embraced within the operation of the statutes, although made after 
that date, but before the enactment of 7’e Code. Such legislation does 
not disturb vested rights. Zatomv. White, 453. 


. The license tax imposed upon drymmers by sec. 28, ch. 175 (Revenue 


Act), Laws 1885, does not conflict with the Constitution of the United 
States. State v. Long, 582. 


. The rebate allowed from the drummers’ license tax to merchants paying 


a purchase tax, by sec. 25 of said Act, does not discriminate against 
non-residents, since a// persons, irrespective of their residence, engaged 
in the business therein designated, are entitled to its benefits. /did. 


. The Court has power, during the Term, to correct or modify an unexe- 


cuted judgment in criminal as well as in civil actions. State v. Manly, 
661. 
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. The prohibition contained in the Constitution in regard to the ridings of 
the Judges does not apply to any one county, but only to the series of 
cuunties constituting a circuit. State v. Speaks, 689. 






21. /¢ seems that the judgment of the Superior Court presided over by a Judge 
of general jurisdiction, though not the Judge designated by the Consti- 
tution, is not null and void. /did. 














CONSTRUCTION OF STATUTES : 
1. When a statute directs the performance of an act for the promotion of 
justice or the public good, if it is necessary to secure these objects, the 
word ‘* may” will be construed as mandatory—equivalent to the word 

shall. Johnson v. Pate, 68. 

2. Where a statute is capable of two constructions, that one will be adopted 
by the Courts which will render the Statute constitutional and valid, 
rather than one which would render it unconstitutional and void. A/c- 
Gwigan v. R. R. Co., 428. 

3. The Courts will not declare an act of the Legislature unconstitutional 
and void, unless its unconstitutionality is beyond a reasonable doubt, 
and every reasonable doubt must be solved in favor of its constitu- 












tionality. Zdid. 





4. The rule that a penal statute must be strictly construed, means no more 
than that the Court, in ascertaining the meaning of such astatute, can- 





. not go beyond the plain meaning of the words and phraseology em- 
ployed, in search of an intention not certainly implied by them, and 
when there is reasonable doubt as to the meaning of the words used in 
the statute, the Court will not give them such an interpretation as to 
impose the penalty, nor will the purpose of the statute be extended by 
implicaticn, so as to embrace cases not clearly within its meaning. 
Hines v. R. R. Co., 434. 

5. This rule is, however, never to be applied so strictly as to defeat the 
clear intention of the Legislature, and if the intention to impose the 
penalty clearly appears, that is sufficient, and it must prevail. dd. 












6. Where the meaning of a statute is doubtful, the title may be resorted tu 





to aid in its construction. /éid. 





7. The evil consequences to the public which will arise from a statute, will 
be considered when its meaning is doubtful, in order to give it a more 
beneficial construction, but when the legislative intent is clearly ex- 












pressed, it cannot be considered. 07d. 





CONTEMPT: 

A party who intentionally violates an interlocutory judgment of the Court 
is guilty of contempt although he may have acted in good faith upon 
professional advice honestly given. Green v. Griffin, 50. 
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CONTRACT: 

1, Where the plaintiff contracted to work for the defendant for a year, and 
was to be paid by the month, but broke his contract and stopped work 
without excuse, before the year expired, /¢ was held, that he could re- 
cover for the time he did work, at the contract rate per month. Cham- 
blee v. Baker, 98. 


2. When, in such case, the contract is entire and indivisible and by the na- 
ture of the agreement, or by the express provisions of the contract, no- 
thing is to be paid until all is performed, the plaintiff cannot recover, 
unless he aver and prove compliance with the contract on his part. /did. 


3. Under the former practice, in actions on a special contract to pay for 
services to be rendered, and which were rendered, no evidence in de- 
fence, or to reduce the recovery, was admissible to prove any miscon- 
duct on the part of the plaintiff, or dereliction in the service, but since 
The Code, this defence may be set up, and the entire controversy set- 


tled in one action. J/éid. 


4. Where a person is employed to work for another for an indefinite time, 
if he is ready and willing to do the work required, he is entitled to re- 
cover for the entire time, although employment is not furnished him 
regularly; but if the employment is to do a particular thing, or there 
were intervals when he was at liberty to make other contracts for his 
services, then he could only recover for the time during which he was 


actually emptoyed. Lewis v. XR. R. Co., 179. 


5. Where the charter and by-laws of a railroad corporation provided that 
the Chief Engineer could only be appointed by the President and Di- 
rectors, but the Vice-President and Superintendent were the officers 
who had the management of the affairs of the corporation, /¢ was held, 
that they had implied authority to employ an engineer, especially when 
there was no Chief Engineer, and the services of an engineer were 
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necessary for the proper conduct of corporation. /di. 


6. Where a bond or other instrument for the payment of money, does not 
specify on its face that interest is to be paid, interest is in the nature 
of damages, and the payment of the principal money will bar an action 
for the interest; but where interest is stipulated for in the contract it- 
self, it becomes a part of the debt, and may be recovered, although the 
principal sum has been paid. Aingv. Phillips, 245. 


Se ee i ee ae 


7. Where the plaintiff contracted with a committee of citizens to build a 
school-house on the lands of corporation, and to pay the expenses a 
subscription list was made, and it was agreed that the plaintiff should 
get payment for his work from the parties whose names were on the 
subscription list, 7¢ was held, that the corporation was not liable for 
the work done by the plaintiff, and much less so was a new corpora- 
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tion, created long after the work was done, for the same purposes as 
the old one. Clayton v. Trustees, 298. 

8. Where freight is delivered by a shipper to a common carrier for trans- 
portation, in the absence of an express contract to the contrary, there 
is an implied agreement that it shall be forwarded in a reasonable 
time, and the Statute ( 7/%e Code, $1907) fixes five days as such reasona- 
ble time. A/cGowan v. R. R. Co., 417. 

9. Quere, whether the provision in the charter of a railroad, fixing a maxi- 
mum rate for freights and fares, must be treated as such a contract with 
it on the part of the State as to prevent the Legislature from passing a 
law regulating such freights and fares. Hines v. R. R. Co., 434. 


10. A statute which only requires uniformity in the charges to be made for 
transportation, does not provide a maximum for such charges, and there- 
fore does not profess to interfere with the power conferred by the char- 
ter on a railroad corporation to fix the freights it will charge, inside of 
a certain maximum charge allowed by the charter. did. 


11. The purpose of the Legislature to part with the right to require a corpo- 
ration to make its charges for transportation equal and uniform, must 
appear in the charter by express terms or from necessary implication, 
and will not be presumed from mere inference. did. 


12. Quere, whether the Legislature has the power, by contract or other- 
wise, to part with any of the essential powers of government; but if 
this can be done, it can only be done by a clearly expressed purpose to 
do so. bid. 


CONTRIBUTORY NEGLIGENCE: 

1. A master is bound to furnish to his servant, tools and appliances reasona- 
bly good and proper for the work the servant is to do, and to do every- 
thing essential to the proper prosecution of the work, without exposing 
the servant to any unnecessary danger, but his is not a guaranty of his 
safety, nor is he bound to protect him against his own neglect. P/ea- 
sants v. The Railroad, 195. 

2. Where a section-master un a railroad was injured by using a dump car, 
which it was necessary for him to use in the prosecution of his work, 
after he knew that it was out of order and in a dangerous condition, 
although he had been ordered by his superior to get another car, /¢ was 
held, that the injury was the result of his own carelessness, and that he 
could not recover. did. 

3. If, in such case, both the master and servant had known of the dangerous 
condition of the car, and the servant had continued to use it and been 
injured in consequence, he could not recover; but it would be other- 
wise, if the servant had reported the condition of the car to the master, 
and he had promised to have it repaired promptly, and the servant had 
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used it for a reasonable time, while waiting for the repairs to be made, 
Lbid. 

4. What constitutes negligence, or contributory negligence, is a question of 
law to be decided by the Court, and should not be left to the jury. Zéid. 


CONVERSION : 

1. The failure of the clerk to pay over the money when it is demanded, is 
strong evidence of a conversion at some previous stage, and the burden 
of proof is on the defendants to show that the conversion was not made 
when the money was received. JA/organ v. Smith, 396. 


If an executor or administrator place funds of the estate in bank to his 
individual credit, it is an appropriation of them to his individual use, 
and he becomes liable for them, upon the failure of the bank; and this 
is so although he has no money of his own on deposit in the bank. 
Summers v. Reynolds, 404. 

. Zt seems, in such case, that the cestui gue trust may either follow the 
fund, when he can identify it, or he may elect to hold the trustee per- 
sonally, when the fund has been lost. 07d. 

Jt seems, that if the executor, acting in good faith, thinks that, under the 
will, the fund is his individual property, he will not be held accountable 
for converting it into securities payable to himself individually, which 


afterwards become valueless. did. 


5. The rule that when one person takes and sells the personal property of 
another, the latter may waive the tort and recover the money, embraces 
the case where the person sued received the money in consequence of 
the action of a Court whose jurisdiction and process he invoked for 
that purpose. Olive v. Olive, 485. 


CORPORATIO® : 

1. Where the plaintiff contracted with a committee of citizens to build a 
school-house on the lands of corporation, and to pay the expenses a sub- 
scription list was made, and it was agreed that the plaintiff should get 
payment for his work from the parties whose names were on the sub- 
scription list, /¢ was held, that the corporation was not liable for the 
work done by the plaintiff, and much less so was a new corporation, 
created long after the work was done, for the same purposes as the old 
one. (laytonv. Trustees, 298. 

2. The Legislature has power to compel railroad corporations, and common 
carriers of a like kind, to discharge the obligations which they owe to 
the public, by reasonable statutory regulations, because of their guasé 
public nature, and because they exercise and enjoy rights and franchises, 
granted by the public. AfcGowan v. XR. R. Co., 417. 
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The Legislature may regulate the methods of business of such corpora- 
tions, in a general way, so as to promote the public good, and to the 
extent that the exercise of the powers conferred on them, affect the 
public, it has the right, through the Legislature, to havea voice in their 

Lhid. 


A clause in the charter of a railroad corporation, which confers upon its 











exercise. 







officers the power to fix its charges for the transportation of freight, is 
not infringed by a Statute which imposes a penalty for a failure for five 
days to forward freight delivered for shipment, and which does not, in 







terms or by implication, attempt to regulate the amount to be charged 





for such transportation. dd. 





5. Where a railroad corporation is chartered by the laws of this State, and 
also by the Jaws of some other State, it is completely subject to the laws 
of this State. Hines v. R. R. Co., 434. 

6. Where a foreizn corporation leases a railroad chartered by this State, it 
is bound to obey all laws of this State regulating the business of trans- 








portation. did. 





‘ 
7. Aplea of not guilty to an indictment against a corporation is an admis- 
sion of its corporate existence. State v. R. R. Co., 602 





. As against a corporation it is competent, to establish its organization and 
existence, to prove that it had officers, exercised corporate functions, 
and held itself out to the world as such. did. 











. The act incorporating the Buncombe Turnpike Company (Rev. Stat., 2 
Vol., p. 418,) established the road constructed under its provisions ‘‘a 
public highway forever thereafter,”” and its officers and stockholders 
cannot relieve themselves of their duties and liabilities to the public by 
an attempted surrender of thei: franchises to the Board of County Com- 
missioners. To make such surrender effectual, it must be made to the 











State in some way authorized by law. did. 





10. Nor will an abandonment by the corporation of its franchises work a dis- 
continuance of the highway. /érd. 

11. An incorporated railroad company is liable criminally for an obstruction 
of a public highway if it permits its engines, cars, &c., to remain there- 
on for a period longer than is reasonably necessary for their safe cross- 
ing. bid. 

12. A corporation can make a contract of sale with one of the members of 

State v. Lockyear, 633. 
















such corporation, 









COSTS: 
1. Where a portion of the plaintiffs have been compelled to withdraw from 
the action upon their refusal to file a prosecution bond, it is not errone- 

ous to enter judgment against them for costs. Zafoon v. Shearin, 391. 
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. It is not erroneous to tax the losing party with the costs of a reterence, 
Arrington v. Goodrich, 462. 

3. The judgment of the trial Judge that a prosecution was frivolous or ma- 
licious, and that the prosecutor pay the costs, is final and conclusive, 
State vy. Dunn, 697. 

4. A prosecutor may be adjudged to pay the cost, if the trial Judge shall 
find that the prosecution was either frivolous or malicious. did. 

Where a defendant was acquitted of the charge against him, and the 
prosecutor was adjudged to pay the costs, a Solicitor’s fee cannot be 
charged in the bill of costs. did. 


COUNTER-CLAIM : 
1. It is too late, after submission to arbitration, to object that a counter- 
claim has been improperly pleaded; the objection should have been 
taken by demurrer or otherwise inapttime. Xoddins v. Killebrew, 19. 


2. Where plaintiff sues on a note, and the defendant admits the cause of 
action, but pleads a counter-claim sounding in damages, which is the 
only matter tried before the jury, w o find a verdict in the defendant’s 
favor, the amount of the note sued on by the plaintiff must be deducted 
from the damages given by the jury, and judgment only entered for the 
balance. Bush v. Hall, 82. 


3. A defendant cannot set up as a defence or counter-claim any and every 
cause of action he may have against the plaintiff. Byerly v. Humph- 
rey, 151. 

4. Where, in an action to have an alleged forged mortgage cancelled as a 
cloud upon title, the defendant sets up as a defence, that the money ad- 
vanced upen such forged mortgage was used to pay off a prior genuine 
mortgage, and asks to be subrogated to the rights of the first mortgagee; 
Jt was held, that these facts could not be pleaded either as a defence or 
counter-claim in this action, but the defendant must set them up ina 


; 
| 
| 
| 
| 
| 
| 
| 
| 
: 


new action. did. 

5. Jt is intimated, that where irrelevant facts, which should be the ground 
of a new action, are set up as a defence or counter-claim, and the Court 
proceeds to pass upon it, ‘instead of striking it from the record, that the 
judgment will be res judicata, and an estoppel upon the defendant, if 
he should afterwards bring a new action upon the same facts. did. 


6. No cause of action for wrongfully suing out a warrant of attachment can 
arise uatil there has been a Jegal determination of the proceedings there- 
under. Avamerv. Light Co., 277. 


7. The facts constituting a counter-claim must arise out of the same trans- 
action that is the subject of the complaint, and they must exist at the 
time of the commencement of the action. did. 
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8. New matter set up in the answer, not relating to a counter-claim, is taken 
to be denied without further pleading. The Court may, however, re- 
quire a reply tobe filed. Fitzgeradd v. Shelton, 519. 


COUNTIES: 

1. The Legislature has power to create new counties, out of territory there- 
tofore embraced in existing counties, and it can provide that the inhabi- 
tunts of such territory shall still be taxed to pay a proportionate part of 
the debts of the county from which it has been severed, or it may ex- 
onerate them from such debts. Dave Co. v. Currituck Co., 189. 


In the creation of new counties, the tax-payers thereof are exonerated 
from any tax to pay any portion of the debt of the county from which 
they have been taken, unless the act creating the new county shall pro- 
vide differently. /dzd. 

Counties are created for the purposes of the State government at large, 
and not entirely for the convenience of the people who inhabit them. 
Lbid. 

Counties are the creatures of the Legislature, and it has power to abolish 
them or to alter and control their corporate powers in any manner. 
Lbid. 

The people inhabiting a county have no right to its property, as corpora- 
tors, but it belongs to the county as an organization. did. 

Where the act creating a new county provided that such new county 
should pay its pro rata of the debt of the county to which its territory 
formerly belonged, but the act contained no frovision giving it any 
interest in the property of the old county ; /¢ was held, that the new 
county could not recover its fro rata of the proceeds of the sale of cer- 
tain stock owned by the old county, although the debt of the old county 
was in fact to pay for this stock. did. 


CREDITOR’s BILL: 

Where, upon the pretended organization of a bank, a person allowed him- 
self to hold out as President, and after the failure of the bank, he was 
sued by one of the depositors of the pretended bank, for the amount of 
his deposit, and a recovery had against him, which he paid, such de- 


positor cannot afterwards come in and prove his entire debt against the 
bank, in a proceeding instituted by its creditors for the purpose of dis- 
tributing its assets in payment of its debts. Dodson v. Simonton, 312. 


CURRITUCK SOUND: 
Navigation on Currituck Sound is inland navigation. Woodhouse v. Cain, 
113. 
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CURTESY : 

1. At common law, to entitle a husband to curtesy in his wife’s land, either 
the wife, or the husband in right of his wife, must have had a seizin in 
deed, which is the actual possession of the land. Mixon v. Williams, 
103. 

2. Where the wife of the plaintiff, now dead, was entitled to the land in 
dispute as heir-at-law, and her husband rented it as tenant of the an- 
cestor’s widow, but the wife lived on the land, e/a, that she had such 
seizin as entitled her husband to an estate by the curtesy. zd. 


DAMAGES : 

1. One who is induced to enter upon and improve land under a formal agree- 
ment that it shall be settled upon him, is not liable for damages for 
withholding possession, or for the use and occupation, until after a no- 
tice to surrender. Hedgepeth v. Rose, 41. 

2. In an action for damages for making slanderous charges against the plain- 
tiff, evidence is competent, in mitigation of damages, to show the men- 
tal distress of the defendant at the time the words were spoken, caused 
as he believed, by the act of the defendant. A/cDougald v. Coward, 
368. 

3. In an action of slander in charging a female with incontinence, the de- 
fendant offered evidence to show his mental condition when the slander- 
ous words were spoken, caused by his belief that the plaintiff had en- 
ticed his son, with whom he charged that she had had connexion, to 
leave his home and go off with her, and, /¢ was held, that such evidence 
was admissible to rebut malice, and in mitigation of damages. did. 


4.. Where, in such action, the plaintiff, as a witness in her own behalf, testi- 
fies that she is of untarnished virtue, evidence is admissible that she has 
allowed men to take liberties with her, not reaching to sexual inter- 
course, although such acts are not charged in the pleadings. Such evi- 
dence is irrelevant if originally offered, but is competent to contradict. 
lbid. 


DECLARATIONS : / 

1. To establish a parol trust in one who has acquired the title to land, 
something more than the simple declaration of the person sought to be 
charged is required; there must be proof of acts in connection there- 
with, inconsistent with a purpose on his part to purchase or hold the 
land for himself absolutely. Wiliams v. Hodges, 32. 

2. In an action by a principal against his agent for an account and settle- 
ment, it is error to admit the declarations of a partner of the agent, 
that a firm, of which the agent was a member, had paid a debt to him 
as agent of the plaintiff. Such evidence is hearsay, and as it manifestly 
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tends to the injury of the defendant, it is error to let it go to the jury, 

Clements v. Rogers, 248. 

Where, in such case, the agent pleads a settlement and discharge, a wit- 
ness cannot testify to such declarations of a partner of the agent, to ex- 
plain why he advised the plaintiff not to, sign a discharge of the agent, 
the debt from the partnership not being embraced in the statement ren- 
dered by the agent at that time. did, 

The declarations of deceased persons. who were disinterested at the time 
the declarations were made, in respect to the location of boundary lines 
and corners of land, are competent evidence to prove their location, if 
the deceased person had opportunity to be informed in respect thereto. 
Bethea v. Byrd, 309. 

Such declarations are not evidence if the person making them is still 
alive, whether living in this State or not, nor if made by a person inter- 
ested at the time of making them, nor if made fost item motam. Jbid. 

The mere fact that the witness whose declarations it is sought to give in 
evidence, owned a tract of land adjoining that whose corners he pointed 


out, does not make him incompetent. id. 


Any and all declarations pertinent to the subject matter, and bearing 


upon the issue, coming from parties to the action, or any of them, are 
competent against the party making them, and are also competent 
against all, when their interests are joint. A/¢Donald v. Carson, 377. 


The mere declarations of one, under whom the defendant in an action 
to recover land claims, will not work an estoppel, no matter how spe- 
cific, or whether written Or oral, if the person making them was not at 
the time in possession; to produce such a result it must be shown that 
the party making such declaration, at that time, claimed title or interest 
in the land, however defective, under deed, bond or contract under the 
alleged superior title. Graybeal v. Davis, 508. 


g. While ¢¢ seems that the declarations of one in possession at the time, may 
operate as an estoppel, to give them such effect they must constitute a 
clear and definite recognition of the alleged superior title. did. 


10. Where a man and woman have lived together in adultery, the burden of 
proof is on those who allege a subsequent marriage to prove it, and the 
fact that there was a general reputation in the community that they 
were afterwards married, and the declarations of the man that such was 
the case, does not require strong and convincing evidence to rebut it, 
but it must be left to the jury to decide the fact of marriage upon a 
preponderance of evidence. Ferrall v. Broadway, 551. 


11. The declarations of the owner of land, made while in possession in dero- 
gation of his title, are evidence both against him and one claiming title 
under him, JA/aGee v. Blankenship, 563. 
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12. /¢ seems that declarations made after the execution of a deed, but while 
the grantor remains in possession and exercising proprietary rights are 
admissible in evidence against the vendee. /é2d. 

13. It is competent for a witness to give the declarations—or the substance 
of them—made by a party to an action in the course of a conversation, 
although he did not hear the entire conversation, if the portion heard 
embraced a distinct fact, pertinent to the issue. Stave v. Carson, 593. 


14. Where the magistrate, before whom a prisoner charged with a crime was 
brought, but before the warrant was returned, or any of the witnesses 
had been sworn, and before the prisoner was informed of the charge 
against him, asked the prisoner if he was ready to proceed, and the lat- 
ter replied that he was not, because of the absence of certain witnesses 
by whom he expected to prove a state of facts relied upon as a defence; 
Held, 

(1.) That the ‘‘ examination” contemplated by SS1144, 1145 and 1146 of 
The Code, had not then commenced, and any declaration pertinent to the 
charge, then made by the prisoner, was competent evidence against 
him, though he was not ‘‘ cautioned.” Séate v. Conrad, 666. 


(2.) That it was competent to prove that the matters of defence set up on the 
preliminary examination were contradictory Of those relied upon at the 
trial. did. 


DEED : 

1. Parol evidence may be admitted to fit the description to the thing in- 
tended to be conveyed in a deed, but not to add to or enlarge its scope. 
Harrison v. Hahn, 28. 

2. Where the descriptive words in a deed are so indefinite that in order to 
give it effect something must be added, the conveyance is inoperative. 
Lbid. 

3. These rvles are applicable to the assessment, levy, notice, &c., as well 
as the deeds, made in selling Jands for taxes ; and these defects being 
in essential matters will not be cured by a second conveyance in which 
an accurate description of the land is made. 6d. 

4. Where a deed described the land, as ‘‘a certain tract in N. Township, 
adjoining the lands H. S. and others, said to contain 37% acres,” /t 
was held, a sufficient description to admit parol evidence to fit the de- 
scription to the thing, and identify the land. inion v. Roach, 106. 

5. As a general rule, natural objects called for in a deed will govern course 
and distance, but there are exceptions to the rule, one of which is, where 
it can be proved that a line was actually run and marked and a corner 
made, such line will be taken as the true one, although the deed calls 
for a natural object, not reached by such line. Baxter v. Wilson, 137. 


6. Ordinarily, the number of acres contained in a deed constitutes no part 
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of the description, but where the description is doubtful, it may have 
weight as a circumstance in aid of the description, and in some cases, 
in the absence of other definite descriptions, it may have a controlling 
effect. bid. 

7. Where a marriage took place, anda deed was made between husband and 
wife prior to 1868, it is governed by the law as it then existed, and is 
not affected by the changes in the marital relations brought about by 
the Constitution of 1868, and the statutes passed in pursuance thereof, 
although the deed was not registered until 1884. Walton v. Parish, 
259. 

8. Before the Constitution of 1868, a deed directly from the husband to the 
wife was void at law, but it would be upheld in equity asa defective con- 
veyance, if the wife could show herself to be meritorious ; that is, was 
the intention of the husband to divest the estate from himself, and to 
create a separate estate for her, which she should have the immediate 
pewer to dispose of ; and that the estate thus intended for her, was a 
reasonable provision. did. 

g. A deed conveying to B a tract of land, &c., ‘‘ together with every right, 
title, privilege and emolument to said land belonging * * * and 

he (the vendor) aoth hereby bind himself, his heirs, executors or ad- 
ministrators well and truly to defend the said premises * * * tothe 
said B, his heirs and assigns forever, and clear from all encumbrances 
and claims whatsoever,” passes an absolute estate in fee. Graydeal v. 
Davis, 508. 

10. If the description in a deed, however indefinite, is sufficient to allow of 
an identification by an actual survey, it will be upheld. Jd certum est 
guod certum reddi potest. Oxsordv. While, 525. 

11. The following description was held not so vague and indefinite as to 
render the deed void: ‘‘One half—one hundred and fifty acres—of a 
three hundred acre tract granted to R. in 1872 (describing the three 
hundred acre tract), and lying on the north side or end of said grant, 
beginning at the three black oaks of the old grant as aforesaid and run- 
ning 127 {t. w. to a stake thence southward in slightly diverging lines 
from aforesaid black oaks and stake to points along the respective lines, 
where a line east and west parallel with the south (east and west line) 
of the old grant aforesaid shall contain, within the lines and distances 


aforesaid, one hundred and fifty acres.” /dzd. 


DEMAND: 


A demand previous to bringing suit in an action for money collected by 


an agent, is to enable the agent pay it over without incurring the costs 


of a suit, but a demand is not necessary where the agency is denied or 
where a claim is set up exceeding the amount collected, or where the 
agent's liability is disputed in the answer. Wiley v. Logan, 358. 
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DEPOSITION : 
It is not error to refuse to allow a deposition read upon the trial, to be taken 
into the jury room, upon the request of only une of the jurors. La/oon 
v. Shearin, 391. 


DEPUTY CLERK : 

1. So, where an order to seize property in an action for claim and delivery 
was signed by an unsworn deputy clerk, who had never been formally 
inducted into office, but the objection was not made until after an an- 
swer tothe merits had been filed, /¢ was eld, too late. Bults v. 
Screws, 215. 

2. A deputy clerk cannot take proof of a deed or other instrument, or make 
orders concerning their registration. Zatomv. White, 453. 


DESCRIPTION OF LAND IN A DEED: 


I. Parol evidence may be admitted to fit the description to the thing in- 
tended to be conveyed in a deed, but not to add to or enlarge its scope. 
Harrison v. Hahn, 28. 

Where the descriptive words in a deed are so indefinite that in order to 
give it effect something must be added, the conveyance is inopera’ive 


lbid. 


These rules are applicable to the assessment, levy, notice, &c., as well as 
the deeds, made in selling lands for taxes; cnd these defects being in 
essential matters will not be cured by a second conveyance in which an 
accurate description of the land is made. dia. 


. Where a deed described the land, as ‘‘ a certain tract in N. Township, 
adjoinining the lands H. S. and others, said to contain 37% acres,” /¢ 
was held, a sufficient description to admit parol evidence to fit the de- 
scription to the thing and identify the land. Hinton v. Roach, 106. 


5, As a general rule, natural objects called for in a deed will govern course 
and distance, but there are exceptions to the rule, one of which is, where 
it can be proved that a line was actually run and marked and a corner 
made, such line Will be taken as the true one, although the deed calls 
for a natural object, not reached by such line. Baxter v. Wilson, 137. 


. Ordinarily, the number of acres contained in a deed constitutes no part 
of the description, but where the description is doubtful, it may have 
weight as a circumstance in aid of the description, and in some cases, 
in the absence of other definite descriptions, it may have a controlling 
effect. bid. 


If the description in a deed, however indefinite, is sufficient to allow of 
an identification by an actual survey, it will be upheld. /d certum est 
quod certum reddi potest. Oxford v. White, 525. 
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8. The following description was held not so vague and indefinite as to ren- 
der the deed void : ** One-half—one hundred and fifty acres—of a three 
hundred acre tract granted to R. in 1872, (describing the three hundred 
acre tract), and lying on the north side or end of said grant, beginning 
at the three black oaks of the old grant as aforesaid and running 127 ft. 
w. to a stake thence southward in slightly diverging lines from aforesaid 
black oaks and stake to points along the respective lines, where a line 
east and west parallel with the south (east and west line) of the old 
grant aforesaid shall contain, within the lines and distances aforesaid, 
one hundred and fifty acres.” did. 

g. In an action to recover land, where the question is as to its location, a 
witness who is acquainted with the land, and also with an adjoining 
tract, may testify where such tract is located. Deming v. Gainey, 528. 

to. When there are no materials or adjacent lands called for in description 
in a deed, the course and distance must determine the line. /d7d. 

11. Where the question for the jury is the location of a corner, the call in 
junior grants is competent evidence for its location. /did. 


DEVASTAVIT: 


(See EXECUTOR.) 


DISCONTINUANCE: 

Where, after a recovery by the plaintiff, in ejectment, the defendant, in 
apt time, applied to the Court to have the value of the betterments al- 
lowed him, and the Court directed that execution be stayed till such 
value could be ascertained, upon the defendant giving bond, condi- 
tioned to pay all damages, &c., which might be assessed against him, 
and the defendant failing to give such bond, a writ of possession issued, 
and was executed, // was held, that the failure to give the bond did not 
discontinue the action in respect to the claim for betterments. _/ohn- 
son v. Pate, 68. 


DISCRIMINATION: 


(See FREIGHT DISCRIMINATION.) 


DIVORCE: 


A divorce a mensa et thoro does not change the property right of either the 
husband or wife. Castlebury v. Maynard, 281. 


DOWER: 


1. The possessioh of a widow to whom no dower has been assigned, is not 
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adverse to the heirs-at-law of her deceased husband. Mixon v. Wit. 


liams, 103. 

2. Where land was acquired and a marriage took place prior to the adoption 
of the Constitution of 1868, the husband can make a good title without 
the joinder of the wife, but if the land was acquired, or the marriage 
took place after date, the wife must join in the deed. Casé/ebury v. 
Maynard, 281. ; 

3. An executory agreement made between persons competent to contract, in 
contemplation of marriage, wherein it is stipulated by the wife, that she 
shal} take an equal share with the heirs-at-law and distributees of the hus- 
band ‘‘in lieu of dower and any other provision made and provided by 
law for widows of deceased persons,” will be enforced by the Courts in 


the exercise of their equitable jurisdiction. Brooks v. Austin, 474. 


DRAINING LOW LANDS: 
r. The Statute—ch. 30, vol. 1 of The Code—authorizing the condemnation 
of private property for the purpose of draining lowlands is the exercise 
by the State of its power for police regulation, and 1s constitutional. 


Winslow v. Winslow, 24. 


2. Where upon an appeal from the report of commissioners acting under that 


act, the jury found that the amount of land condemned by them for the 
purpose of the protection and reparation of the ditches was unnecessary, 
it was proper for the Court to remand the cause, with directions to con- 


stitute another commission. /é7d. 


DRUMMERS: 
1. The license tax imposed upon drummers by sec. 28, ch. 175 (Revenue 
Act), Laws 1885, does not conflict with the Constitution of the United 
States. State v. Long, 582. 

2. The rebate allowed from the drummers’ license tax to merchants paying 
a purchase tax, by sec. 25 of said Act, does not discriminate against 
non-residents, since a// persons, irrespective of their residence, engaged 
in the business therein designated, are entitled to its benefits. /did. 


EJECTMENT: 
(See ACTION TO RECOVER LAND.) 


EMBRACERY: 
Embracery consists in such practices as tend to unduly influence the adminis- 
tration of justice by improperly working upon the minds of the jurors. 
To constitute the offence, there must be an atfempt to carry into effect 
the corrupt purpose—to form the purpose and give it expression merely 
in words, is not sufficient. State v. Brown, 685. 
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EMINENT DOMAIN: 

The Statute—ch. 30, vol. 1 of The Code—authorizing the condemnation of 
private property for the purpose of draining lowlands is the exercise by 
the State of its power for police regulation, and is constitutional. Wins- 
low v. Winslow, 24. 


ENTRY: 4 

1. Where a party entitled to the possession of land, enters thereon, he is pre- 
sumed in law to enter under, and in pursuance of his mght, no matter 
what may have been the motive for the entry, and he is at once clothed 
with every right he can have by virtue of his title which could be asserted 
by entry. Mixon v. Williams, 103. 

2. Land covered by navigable water is not the subject of entry and grant. 
Hodges v. Williams, 331. 


3. The riparian owner of land on the bank of an unnavigable stream has no 
title ad filum aque, if the State has granted the bed of the stream to 
another. bid, 


EQUITY PRACTICE: 

1. Where, under the former practice, a Court of Equity sent an issue to be 
tried by a Court of Law, it never granted a new trial, but this might 
be had in a proper case, by an application t» the latter Court. Ferrall 
v. Broadway, 551. 

2. The effect to be given to testimony is exclusively for the jury, and it is 
error for the trial Judge, in his charge, to instruct them that in finding 
a fact, they must be guided by the rules which the Chancellor has laid 
down for their guidance, where they were required to pass on the facts. 
lbid. 

3. So, while a Chancellor would require very strong evidence to rebut the 
fact of marriage where the parties have lived together as man and wife, 
and have generally been so reputed to be, after the death of one of 
them, it is error for the Judge to charge the jury that they must be gov- 
erned by thisrule. /ézd. 


ESCAPE : 

If a prisoner, under sentence of death, is respited and escapes, and is not 
recaptured before the day fixed for the execution, the Judge of the Su- 
perior Court may, at a subsequent term, direct the sentence to be carried 
into effect. State v. Cardwell, 643. 


ESTOPPEL. 


1. One who is induced to enter upon and improve land by a parol promise 
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that it shall be settled upon him, as an advancement or gratuity, will 
not be evicted until compensation has been made him for betterments 
which he may have made to the property. Hedyepeth v. Rose, 41. 


2. Nor is he liable for damages for withholding the possession or for the use 
and occupation of the land until after a notice to surrender. did. 


3. The mere declarations of one, under whom the defendant in an action to 
recover land claims, will not work an estoppel, no matter how specific, 
or whether written or oral, if the person making them was not at the 
time in possession ; to produce such a result it must be shown that the 
party making such declaration, at that time, claimed title or interest in 
the land, however defective, under deed, bond or contract under the 


alleged superior title. Graybeal v. Davis, 508. 
While z¢ seems that the declarations of one in possession at the time, may 


operate as an estoppel, to give them such effect they must constitute a 
clear and definite recognition of the alleged superior title. 6id. 


The fact that the husband of a woman who claimed title to a tract of 
land, sold and conveyed it to another person, does not, Jer se, raise a 
presumption that he claimed under his wife. did. 


Under the present system, a judgment in an action to recover land is as 
complete an estoppel as in any other action. Senfon v. Benton, 559. 


A tenant is estopped to deny his landlord’s title, but when the plaintiff 
fails to show any title in himself, and relies entirely on this estoppel, 
the judgment should only be that he recover the possession, and the 
defendant should be left free to assert any title he may have in another 
action. bid. 


. Where the plaintiff sued for two tracts of land, and the defendant denied 
there was any contract of renting as to one of them, and the plaintiff 
testified that he intended to rent all the land he had title to, and that 
the defendant had the right to cultivate both tracts, but that he did not 
expressly mention the one in dispute ; /¢ was held, sufficient evidence 
to extend the estoppel to both tracts. did. 


EVIDENCE: ~ 
1. Parol evidence may be admitted to fit the description to the thing in- 
tended to be conveyed in a deed, but not to add to or enlarge its scope. 
Harrison v. Hahn, 28. 


2. Where the descriptive words in a deed are so indefinite that in order to 
give it effect something must be added, the conveyance is inoperative. 
Lbid. 


3. These rules are applicable to the assessment, levy, notice, &c., as well 
as the deeds, made in selling lands for taxes; and these defects being in 
essential matters will not be cured by a second conveyance in which an 
accurate description of the land is made. did. 
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To establish a parol trust in one who has acquired the title to land, 
something more than the simple declaration of the person sought to be 
charged is required; there must be proof of acts in connection there- 
with, inconsistent with a purpose on his part to purchase or hold the 
land for himself absolutely. Williams v. Hodges, 32. 


While a plaintiff in an action may be competent to testify to the hand- 
writing of a deceased person to a paper writing—the subject of the ac- 
tion—it is clear that he is incompetent to testify to the contents of that 
writing. Hussey v. Kirkman, 63. 

Where the allotment of a year’s support contained the following item, 
‘*labor for 3% years, $173,” /¢ was Aedd, void for uncertainty, and it 
was not competent for the widow to show, by parol evidence, that the 
commissioners intended, by this, to allot to her a claim which the de- 
ceased husband had against the defendant for labor dune for him. Aif/ 
v. Kiff, 71. 

In an application to revive a dormant judgment, the affidavit of the judg- 
ment creditor is not the only evidence upon which the Clerk may pro- 
ceed, and when the judgment debtor is present, and makes no objec- 
tion to the order, it is sufficient evidence to warrant the revival of the 
judgment, although the judgment creditor does not make an affidavit at 
all. Hinton v. Roach, 106. 


Where a deed described the land, as ‘‘a certain tract in N. Township, 
adjoining the lands H. S. and others, said to contain 37% acres,” /¢ 
was held, a sufficient description to admit parol evidence to fit the de- 
scription to the thing, and identify the land. did. 


Where the trial Judge intimates an opinion that upon the plaintiff's own 
evidence he cannot recuver; upon the appeal, the Supreme Court will 
consider all the evidence offered by the plaintiff as true, and in the must 
favorable light for him. Gzéés v. Lyon, 146. 


Where in such case, the appellee founds his objection to the right to re- 
cover on the inadmissibility of the appellant’s evidence, it must appear 
of record that he objected thereto, otherwise the Supreme Court will 
consider such evidence as admissible and competent. did. 


So, where the plaintiff offered evidence tending to show title to the /ocus 
in quo in the defendant, and then offered an assignment in bankruptcy, 
and a deed for the é/ocus in guo from the assignee in bankruptcy, but 
there was no evidence to show that the defendant had been duly de- 
clared a bankrupt; /¢ was eld, in the absence of any objection by the 
defendant to the evidence, error in the trial Judge to intimate that upon 


no view of the evidence could the plaintiff recover. /did. 


12. Where there is a conflict between the recollection of the trial judge and 
counsel as to what a certain witness testified, it is not error for the 
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judge to leave the matter to the jury as to what the evidence is. Spence 
v. Baxter, 170. 


In such case it is not error for the trial judge to refuse to tell the jury that 
the witness had testified to certain facts, when his notes do not show 
any such testimony, and he has no recollection of it. It is entirely 
proper for him to leave the matter to the jury to remember what the 
evidence was. did. 


By virtue of the Constitution of the United States, and Acts of Congress 
in pursuance thereof, the judgments of other States are put upon the 
same footing as domestic judgments. They are conclusive of all ques- 
tions involved in them, except fraud in their procurement, and whether 
the parties were properly brought before the Court. AZi/ler v. Leach, 
229. 

. Where the record of a judgment of the Court of another State is sued 

upon in this State, it is not necessary to allege in the complaint, or to 

prove that it was warranted by the law of the State in which it was pro- 
nounced. The record is the highest and conclusive evidence of that 
fact. bid. 


In the construction of wills the intention of the testator is to be ascer- 
tained from the document itself in the light of surrounding circum- 
stances, and noevidence, dehors of his intention is competent. Worth 
v. Worth, 239. 

In an action by a principal against his agent for an account and settle- 
ment, it is error to admit the declarations of a partner of the agent that 
a firm, of which the agent was a member, had paid a debt to him as 
agent of the plaintiff. Such evidence is hearsay, and as it manifesily 
tends to the injury of the defendant, it is error to let it go to the jury. 
Clements v. Rogers, 248. 

. Where, in such case, the agent pleads a settlement and discharge, a wit- 

ness cannot testify to such declarations of a partner of the agent, to 


explain why he advised the plaintiff not to sign a discharge of the agent, 


the debt from the partnership not being embraced in the statement ren- 
dered by the agent at that time. did. 

In an action against the executrix of an agent for an account and settle- 
ment, evidence of the character of the testator, whether good or bad, 
is incompetent. did. . 

Where a deed was made from husband to wife in 1862, for her support 
which it was alleged was lost until 1884, when it was registered, and in 
the meantime, the husband lived on the land, and no efforts were made 
to set up the lost deed ; /¢ was held, strong evidence of fraud, as against 
subsequent creditors of the husband. Walton v. Parish, 259. 


. The answer of a witness, who is also a party to the action, to a question 
put with a view to disparage him by showing his interest in or relation 





30. 


2 
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to the controversy cannot be contradicted—it being not only collateral, 
but irrelevant. Avamer v. Electric Light Co., 277. 


Where a party asks the Court to charge the jury that if the other party 
has not satisfied them by a preponderance of evidence, they should find 
a certain way, it is an admission that there is some evidence to go to 
the jury to prove the fact. Owens v. Phelps, 286. 


It is too late to ask an instruction that there was no evidence to sustain a 
verdict on a certain issue after the verdict has been rendered. did. 


Where there is some evidence, it is entirely within the discretion of the 
trial Judge to say whether he will allow the verdict to stand, did. 


Where it is sought to show that an infant has ratified a contract in regard 
to his property, made while he was an infant, evidence is admissible to 
show that the money received in pursuance of such contract was used 
for the infant’s advantage, with his knowledge. This evidence does 
not of itself show a ratification, but is admissible as explanatory of 
what occurred. éid. 


The declarations of deceased persons, who were disinterested at the time 
the declarations were made, in respect to the location of boundary lines 
and corners of land, are competent evidence to prove their location, if 
the deceased person had opportunity to be informed in respect thereto. 
Bethea v. Byrd, 309. 


Such declarations are not evidence if the person making them is still alive, 
whether living in this State or not, nor if made by a person interested 
at the time of making them, nor if made fost item motam, bid. 


The mere fact that the witness whose declarations it is sought to give in 
evidence, owned a tract of land adjoining that whose corners ne pointed 
out, does not make him incompetent. did. 


It isnot error to‘rule out evidence which could not aid the jury in passing 
on the issues to be tried. So, where the issue was, whether a certain 
tract of land in dispute, was intended by a testator to pass under a de- 
vise of his ‘‘ home place,” evidence that he had given parcels of land to 
certain of his sons, before his death, is irrelevant. Waggoner v. Ball, 


323. 
The admission of immaterial evidence is no ground for a new trial, unless 


it appears that its admission probably worked injury to the appellant. 


Lbid. 


In an action for damages for making slanderous charges against the plain- 
tiff, evidence is competent, in mitigation of damages, to show the mental 
distress of the defendant at the time the words were spoken, caused as 
he believed, by the act of the defendant. A/cDougald v. Coward, 368. 


32. Objections to evidence are to the answer and not to the question, and 
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where the answer is not calculated to prejudice the objecting party, it 
becomes immaterial. /did. 

33. The Court can receive evidence, although not strictly proper when offered 
when counsel undertake to make it relevant by evidence to be thereafter 
introduced. did. 


. In an action of slander in charging a female with incontinence, the de- 
fendant offered evidence to show his mental condition when the slan- 
derous words were spoken, caused by his belief that the plaintiff had 
enticed his son, with whom he charged that she had had connexion, to 
leave his home and go off with her, and /¢ was Ae/d, that such evidence 
was admissible to rebut malice, and in mitigation of damages. did. 


. Where, in such action, the plaintiff, as a witness in her own behalf, testi- 
fies that she is of untarnished virtue, evidence is admissible that she has 
allowed men to take liberties with her, not reaching to sexual inter- 
course, although such acts are not charged in the pleadings. Such evi- 
dence is irrelevant if originally offered, but is competent to contradict, 
lbid. 


. Any and all declarations pertinent to the subject matter, and bearing upon 
the issue, coming from parties to the action, or any of them, are com- 
petent against the party making them, and are also competent against 
all, when their interests are joint. McDonald vy. Carson, 377. 


. The testimony of a juror will not be received in support of a motion to set 
aside a verdict in which he has joined. Za/foon v. Shearin, 391. 


. In an action against a clerk and one of the sureties on his official bond, 
the record of a judgment against the clerk, and others of his sureties, 
in a previous action against them for the same demand, and on the 
same bond, but in which action the surety in the present action was not 
a party, is competent evidence to fix the amount due by the clerk. or- 
gan v. Smith, 396. 


. Where money is paid into the clerk's « ffice, the obligations to hold and 
pay it over to the party entitled, when called on, is incurred when the 


money is received, and the bond then in force is responsible. If the 
clerk was elected to another term of office, and became his own succes- 
sor, the burden is on the sureties on the bond in force when the money 
was received by the clerk, to show that he has paid it over to himself as 
his own successor, did, 


40. The failure of the clerk to pay over the money when it is demanded, 1s 
strong evidence of a conversion at some previous stage, and the burden 
of proof is on the defendants to show that the conversion was not made 
when the money was received. /did. 


41. In assigning error for the exclusion of evidence, the record should disclose 
what the evidence would have been, if the witness had been allowed to 











answer, otherwise the exception will not be considered. McGowan v, 

RR. ®. @., 48%. 

42. In an action against a railroad for the penalty imposed by the Statute for 
failing to ship freight delivered to it for transportation, within five days 
after the delivery, evidence which goes to show that other freight was 
delivered by agents of the plaintiff, who gave instructions to the agent 
of the corporation in regard to its shipment, is immaterial, and it is not 

Lbid. 

Where evidence is admitted, after objection, which brings out nothing 

material, and nothing to the prejudice of the objecting party, it cannot 

be assigned as error, and is no ground for a new trial. did. 











error to exclude it. 











44. Proof t: at a person acted, and was recognized, as a public officer, is prima 
Jacie evidence that he was duly qualified. This rule is applicable alike 
to criminal and civil actions, and to actions in which the officer is him- 
self a party. If, however, the title to the office, or the legality of the 
appointment is put in issue by the pleadings, the proof must support 









the allegation. TZatomv. White, 453. 






If a party to an action introduced a certified copy of a deed, stating at the 
time he did so, for the purpose of showing that both parties claimed 
under the same person, ‘‘ and for the purpose of attacking it for fraud,” 
he waives all defects and irregularities of probate and registration. /éid. 


4 
wn 







46. The registration of a deed, or other instrument requiring registration, 
made upon proof of execution by a witness who could not write, but 






who in fact witnessed the signing, and directed his name to be sub- 
scribed as a witness, is not void, though irregular ; and on a trial, upon 
proof of the execution by such witness or other competent testimony, 
the deed will be admitted in evidence without further registration. did. 









47. The Court may in its discretion, after the close of the testimony, permit 
the case to be re-opened and further evidence to be introduced ; and 
the exercise of such discretion is not reviewable upon appeal. Odive 


v. Olive, 485. 








It is not error to refuse to allow a party, on the cross-examination of a 
witness, to call out new and substantive matters, when the Court an- 
nounces that the party desiring such testimony, may recall the witness 
and examine him at a subsequent and more appropriate stage of the 


lbid. 


= 
is 9) 











trial. 









If a party to an action introduce and examine his adversary as a witness, 
the credibility of the latter is not open to attack, and it makes no dif- 
ference in that respect by which side he may be subsequently recalled. 

Tbid. 












Under the provisions of 7he Code, $49, a protest which sets out that a 
demand was made, and notice given, and the manner in which it was 
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done, is prima facie evidence, even in the case of a domestic draft on 
which no protest was necessary, of the facts thus stated, but this may 
be rebutted by other evidence. Bank v. Lutterloh, 495. 


In an action for the specific performance of a contract, although the con- 
tract is under seal, parol evidence is admissible to show any good reason 
why the equitable relief demanded should be withheld. Herren v. Rich, 
500. 

While it seems that the declarations of one in possession may operate as 
an estoppel, to give them such effect, they must constitute a clear and 
definite recognition of the alleged superior title. Graybeal v. Davis, 
508. 

In an action to recover land, it is competent for one party to show that a 
deed offered by the other, in support of his title, is void for want of 
capacity in the vendor, although such deed may have been specially set 
up in the pleadings and relied upon, and no formal reply thereto or no- 
tice of attack given before the trial. Fi/zgera/d v. Shelton, 519. 


Where evidence was offered tending to show that the vendor was of un- 
sound mind, and had executed the deed under an insane impulse and 
without consideration: /¢ was held, that it was competent for those 
who claimed under the assailed deed to show letters, declarations and 
other acts of the vendor explanatory of his motives, and of the consid- 
eration which moved him, did. 

In an action to recover land, where the question is as to its location, a 
witness who is acquainted with the land, and also with an adjoining 
tract, may be allowed to testify where such adjoining tract is located. 
Deming v. Gainey, 528. 

It is not error to admit irrelevant testimony, when it does not tend to mis- 
lead the jury. did. 

Where a party objects to a portion of an answer made by a witness be- 
cause it is not responsive, he should ask the Court to require its with- 
drawal, or to tell the jury to disregard it. /did. 


. Exidence of a cql]lateral matter, which has no material bearing on the con- 


troversy, but which tends to influence the jury, is not competent. Jézd. 


When there are no materials or adjacent lands called for in description in 
a deed, the course and distance must determine the line. did. 


. Where the question for the jury is the location of a corner, the call in junior 


grants is competent evidence for its location. did. 


The effect to be given to testimony is exclusively for the jury, and it is 
error for the trial Judge, in his charge, to instruct them that in finding 
a fact, they must be guided by the rules which the Chancellor has laid 
down for their guidance, where they were required to pass on the facts. 
Ferrall v. Broadway, 551. 
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62. Where a man and woman have lived together in adultery, the burden of 
proof is on those who allege a subsequent marriage to prove it, and the 
fact that there was a general reputation in the community that they were 
afterwards married, and the declarations of the man that such was the 
case, dues not require strong and convincing evidence to rebut it, but 
it must be left to the jury to decide the fact of marriage upon a prepon- 


derance of evidence. did. 


63. In cases where the character of the evidence is suspicious, the trial Judge 
may call the fact to the attention of the jury, as in the case of accom- 
plices, or near relatives of the accused, or of fellow-servants, or of a 
witness who has sworn falsely in a part of his testimony, but these mat- 
ters of discredit are for the jury to consider, and the Judge can only 
caution the jury, so as to induce them to make a careful scrutiny of 


such evidence. J/did. 


64. The declarations of the owner of land, made while in possession in dero- 
gation of his title, are evidence both against him and one claiming title 
under him. J/aGee v. Blankenship, 563. 


65. /t seems that declarations made after the execution of a deed, but while 
the grantor remains in possession and exercising proprietary rights are 
admissible in evidence against the vendee. did. 

66. In an action for specific performance, where the defendant sets up a claim 
for compensation for improvements put on the land, evidence is admis- 
sible to show the enhanced value of the lot, by reason of improvements 
put on it by the defendant. 6d. 

67. Evidence in writing, when the writing contains all the stipulations assumed 
by the person to be charged, and authenticated by his signature, is a 
compliance with the statute of frauds. did. 


68. Where an issue is raised by the pleadings and submitted to the jury, it is 
error for the Court to exclude any evidence pertinent thereto. Farrior 
v. Houston, 578. 


69. So, where in an action to recover land, the answer denied the plaintiff's 
right of possession, and also set up title in the defendants, by reason of 
seven years’ possession with color of title, which was, however, im- 
properly pleaded; /¢ was held, error to refuse to allow the defendant 
to introduce evidence to show his color and possession. id. 


70. It is competent for a witness to give the declarations—or the substance 
of them—made by a party to an action in the course of a conversation, 
although he did not hear the entire conversation, if the portion heard 
embraced a distinct fact, pertinent to the issue. Séafe v. Carson, 593. 


71. A plea of not guilty to an indictment against a corpuration is an admis- 
sion of its corporate existence. Slate v. R. &. Co., 602. 
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As against a corporation it is competent, to establish its organization and 
existence, to prove that it had officers, exercised corporate functions, 
and held itself out to the world as such. did. 


It is settled law in this State that a person may be convicted upon the un- 
supported evidence of an accomplice, if such evidence satisfies the 
minds of the jurors of the guilt of the accused. State v. Stroud, 626. 


Upon the trial of an indictment for infanticide, where it appeared there 
were no marks of violence upon the deceased, it was not erroneous to 
admit the testimony of an expert that there were several modes of 
causing death without leaving upon the body any evidence of the means 
employed. State v. Morgan, 641. 


Upon the trial of an indictment for adultery, it is competent to prove that 
the defendant had a wife living at the time of the commission of 
offence ; and it is not error to admit proof of this fact, though it is not 
denied by the defendant. State v. Manly, 661. 


Where the magistrate, before whom a prisoner charged with a crime was 
brought, but before the warrant was returned, or any of the witnesses 
had been sworn, and before the prisoner was informed of the charge 
against him, asked the prisoner if he was ready to proceed, and the 
latter replied that he was not, because of the absence of certain wit- 
nesses by whom he expected to prove a state of facts relied upon as a 
defence; edd, 


’ 


(1) That the ‘‘examinacion” contemplated by $$1144, 1145 and 1146 of 
The Code, had not then commenced, and any declaration pertinent to 
the charge, then made by the prisoner, was competent evidence against 
him, thouch he was not ‘‘cautioned.” S/ate v. Conrad, 666. 


(2) That it was competent to prove that the matters of defenee set up on 
the preliminary examination were contradictory of those relied upon at 
the trial. did. 


It is not competent to prove particular acts of immorality for the purpose 
of showmg the bad character of a witness whose truthfulness is im- 
peached. State v. Garland, 671. 


It is competent to show that the contradictory statement, offered with a 
view to impeach a witness, was made to one who was an official in a 
religious organization, while in the discharge of his duties as such. did. 


. Evidence elicited from a witness on cross-examination calculated and in- 
tended to discredit him, may be explained, notwithstanding such ex- 


planatory testimony would have been incompetent on the examination 
in chief. State v. Glenn, 677. 


Where the witness testified on the trial of an indictment for larceny that 
an officer took from the possession of the defendant therein certain 
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coins, marked, by which the witness was enabled to identify them, 
Held, that the testimony was material, and if false, constituted perjury. 
State v. Hare, 682. 


ie un- 


s te EVIDENCE—$&s590. 
626. Upon the trial of an issue as to the existence of a partnership between the 
plaintiff and the intestate of defendant, the former is not a competent 


there 

— witness to prove the fact of the partnership, nor the fact that his pro- 
i perty went into the possession of the intestate as a portion of the part- 

les of _. ; : ; 

nasil nership stock, unless it affirmatively appears that his knowledge of such 

facts was not derived from conversations and transactions with the 


deceased. Sikes v. Parker, 232. 
> that 
on of 
EXCUSABLE NEGLIGENCE: 


1. Upon an application fo set aside a judgment for mistake, inadvertence, 


Ss not 


surprise or excusable neglect, the Court should specifically find the 
> was r 
vibe: essential facts Winborne v. Johnson, 46. 


lesses 
What is mistake, inadvertence, surprise or excusable mistake is a question 


harge shine ‘ 7 ‘ 
of law, and this Court will, upon appeal, review an erroneous judgment 


1 the 


: thereon. did. 
1 wit- 


Where the Court has ascertained the facts, and exercised the discretion 
conferred by the statute— Zhe Code, §$274—by granting or refusing the 
relief sought. the Supreme Court will not review its action. id. 


asa 


46 of 


= bs The Clerk of the Superior Court cannot set aside a judgment in a special 


healt proceeding, for excusable negligence, under the provisions of §274 of 
; The Code, but he can allow an amendment under the provisions of 
$273 Maxwell v. Blair, 317. 


ip on . ° ° 
: The rule that a defendant in an action, who employs an attorney to appear 


and defend—but who fails to do so—is entitled to have a judgment, by 
default, set aside upon the ground of excusable neglect, does not absolve 
the client from all attention to the cause. It is still his duty to furnish 
the information necessary for the preparation of the answer and for the 
trial. Whitson v. R. &. Co., 385. 


on at 


Where the attorney entered an appearance at the return term, but did 
nothing else then, nor at the succeeding term, when judgment by default 
was rendered ; He/d, not to be such excusable neglect as entitled the 


defendant to relief. ézd. 


EXECUTION : 
1. A variance between the execution and the judgment, in regard to the sum 
due, does not vitiate a sale made under the execution. //inéon v. 


Roach, 106. 
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A stranger purchasing at a sale under an execution issued on an irregular 
judgment, gets a good title, and even the plaintiff in the judgment gets 
a good title, unless the judgment is afterwards set aside, upon a motion 
by a party to the judgment who is prejudiced by the irregularity. /did. 

3. Proceedings supplemental to the execution are chiefly equitable in their 
nature, and are in the nature of an equitable execution. Vegelahn vy. 
Smith, 254. 

4. The fact that the sheriff has an a/ias execution in his hands unreturned, 
which was issued on the same judgment on which supplementary pro. 
ceedings have been taken, is no bar to such proceedings, and no ground 
on which they can be dismissed. did. 

5. An execution can issue on a judgment pending supplementary proceedings 

which have been taken out on the same judgment. dd. 


EXECUTORS AND ADMINISTRATORS: 
1. The Clerks‘ of the Superior Court have jurisdiction of proceedings for 
the removal of executors and administrators. Zdwards v. Cobd, 4. 
2. Whether the Superior Courts have such original jurisdiction, Quere. Lbid. 


The practice upon application to remove executors and administrators, 


w 


discussed. 67d. 

4. The administration of estates, granted prior to the first day of July, 1869, 
must be conducted according to the law as it existed before that date. 
The Code, $1433. Glover v. Flowers, 57. 

5. An executor or administrator could not avail himself of the limitations 
prescribed in $$11 and 12 of Rev. Code, unless he showed that he had 
disposed of the assets and made the advertisement required by $$24 
and 27, Rev. Code. did. 

6. An administrator, cum testamento annexo, can execute any power con- 
ferred by the will on the executor therein named. Council v. Averitt, 
131. 


As a general rule, where a will directs lands to be sold for division among 


~ 


devisees, and no person is designated to make the sale, neither an ex- 
ecutor, nor an administrator with the will annexed, can execute the 
power, but such power may be conferred upon them, either by express 
words, or by reasonable implication from the provisions of the will. did. 


8. Where the fund to be divided is to be raised by a sale of both real and 
personal property, or where the fund to be raised by the sale is to pay 
debts, or discharge legacies, or is to pass into the hands of the executor, 
to be applied by him by virtue of his office, the executor can execute 
the power of sale, as to the reality, although the will does not confer it 


on him in direct terms. did. 


g. So, where a testator gives all of his property of every description, to his 
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wife for life, and at her death, to be sold and divided among his chil- 
dren, /¢ was hedd, that by necessary implication, the will conferred the 
power of sale on the executor, and a sale, by an administrator with the 
will annexed, of the reality, made after the death of the life tenant, 
passed a good title. did. 


Moneys paid into the office of the Clerk of the Superior Court by execu- 
tors, administrators and collectors, under the provisions of The Code, 
$$1543 and 1544, do not pass into the jurisdiction of the Superior 
Court, but the Clerk receives and is responsible for them, officially, as 
a public depository. x parte Cassidey, 225. 

It is the duty of the Clerk on demand promptly to pay over such moneys 
to those who were entitled to receive them from the executor, adminis- 
trator, or collector; and should he fail to do so the same remedies are 
available as against him as are provided by Sections 1510 and 1511 of 
The Code, against executors, administrators and collectors. did. 

The Superior Court has no jurisdiction upon petition, motion or summary 
orders to direct the disposition of such moneys. id. 


Executors and administrators are allowed reasonable attorney's fees for 
advice and assistance in managing the trust estate, and this even when 
they are employed to defend a suit for a settlement by the cestuis gui 
trust if such services are proper and necessary. Young v. Aennedy, 
265. 

So where services were rendered by an attorney, which were paid for out 
of the trust money by an administrator who was afterwards judicially 
declared to be insane at the time the services were rendered, the dis- 
bursement will be allowed, in the absence of any allegation that the 
services of the attorney were not necessary. /6id. 

An administrator will not be allowed, on the settlement of his adminis- 
tration account, with taxes which he has paid on the lands which de- 


scended to the heirs. /ééd. 


Where collections were made by an administrator in 1862 and 1863, and 
afterwards paid out, the scale must be applied to the receipts at the 
time the money was received, and to the payments when they were 
made. did. 


Where one of the distributees dies before a settlement, and the adminis- 
trator pays a portion of the fund for the support of one of the next o 
kin of the dead distributee, he is entitled in equity to a credit for this 
amount in an action by the administrator of the deceased distributee, 


if there are no creditors. did. 


Where certain land lying in another State was sold to pay debts by an 
administrator in that State, and there was a surplus, as to which the 
Court finds as a fact that it was not received by the administrator in 
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this State nor by any authorized agent of his, it does not constitute 
assets with which the administrator should be charged. id. 

The appointment as administrator of a person other than the one designa- 
ted by the statute, although such person has not renounced, is not void, 
but such appointment may be set aside in favor of the person entitled, 
provided such person has not waived his right to administer, or other- 
wise concluded himself. Garrison v. Cox, 353. 


ot at 


ait oct £ 


a 


In such case, the only person who can complain of such appointment, is 
the person who is entitled to administer under the statute. Zéid. 

Where there are several persons entitled in equal degree to administer, 
the clerk may select such one of them as in his discretion is most fit, 
and issue letters to him, 6zd. 

. Where persons entitled to administer do not apply for letters within six 
months of the death of the intestate, thev are presumed to have waived 
their right to do so, and if the public administrator do not apply for 
such letters, as it is his duty to do, the clerk may appoint any fit person 
as administrator. bid. 





. Theappointment of an administrator is not void because his bond is not 
justified, but if he fails to file a good bond, upon proper notice, he may 
be removed for this cause. did. 

Where an executor sold land during the war, under the power given him 
by the will to sell, and divide the proceeds among certain legatees, but 
the executor would not say in what currency he would take payment, 
and by this conduct prevented certain parties, who wished to purchase, 
from bidding at the sale, and said executor, unknown to the parties in 
interest, procured his partner to purchase the property on their joint 
account, and accepted payment of the bid in Confederate money; // 
was held, that the executor was chargeable with the value of the prop- 
erty in good money. Summers v. Reynolds, 404. 

25. Where, in such case, the legatees accepted the Confederate money in pay- 
ment, the executor is entitled to credit for the scaled value of such pay- 
ments, in his accounts with the legatees. 6d. 


26. Where a debtor of an estate attempts to compromise his debt, but the 
executor refuses, on the ground that he has no power to do so, and does 
not ascertain even what the debtor will give, and afterwards sells the 
claim for an inconsiderable sum, ata sale of the debts due to the estate 
made under an order of Court; /¢ was held, that the executor was 
liable for the amount which the debtor afterwards pays to the party who 
purchased the claim. did. 


27. If an executor or administrator place funds of the estate in bank to his 
individual credit, it is an appropriation of them to his individual use, 
and he becomes liable for them, upon the failure of the bank ; and this 
is so although he has no money of his own on deposit in the bank. /did. 
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28. /t seems, in such case, that the cestud gue trust may either follow the fund, 
when he can identify it, or he may elect to hold the trustee personally, 
when the fund has been lost. Zia’ 


29. /t seems, that if the executor, acting in good faith, thinks that, under the 
will, the fund is his individual property, he will not be held accounta- 
ble for converting it into securities payable to himself individually, 
which afterwards become valueless. did. 


30. The testator bequeathed to his son M, *‘ four hundred dollars, to be paid 
him as follows: Upon the death of my wife, he shall recover forty dol- 
lars, and forty dollars annually thereafter, till the payments amount to 
four hundred dollars. The payments shall be made by my son J. and 
daughter E., each paying twe:ty dollars annually, and the property 
bequeathed to them shall be chargeable with said payments.” J. was 
appointed and qualified as executor. The property devised to E. was 
delivered to her, and that devised to J. was accepted by him. e/d, 
That the devise to E. and J. was of specific property, encumbered by 
the legacy to M., and upon the delivery to E. of her share, and the 
election of J. to take his, the executor was discharged of all liability in 

his fiduciary and representative character, and each became separately 
liable for a moiety of the legacy to be paid as directed. Hines v. Hines, 
482. 


EXEMPTIONS: 


(SEE PERSONAL PROPERTY EXEMPTIONS.) 


EXPERT: 

Upon the trial of an indictment for infanticide, where it appeared there 
were no marks of violence upon the deceased, it was not erroneous to 
admit the testimony of an expert that there were several modes of 
causing death without leaving upon the body any evidence of the means 
employed. State v. Morgan, 641. 


FALSE PRETENSE: 

An averment in an indictment that the defendant did 
and intending to cheat and defraud * * * falsely pretend * 
that a certain mare which he * * * was proposing to trade * * * 
was sound in limb and body, and always had been sound in limb and 
body, whereas the said mare was broken down in her loins, and had 
been broken down in her loins,” and that he knew these representations 
to be false, &c., sufficiently charges the crime of false pretense. State 
v. Sherrill, 663. 


‘unlawfully, &c., 
* * 
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FEE. 
A deed conveying to B a tract of land, &c., ‘*together with every right, 
title, privilege and emolument to said land belonging * * * and 
he (the vendor) doth hereby bind himself, his heirs, executors or admin- 
istrators well and truly to defend the said premises * * * tothe 
said B, his heirs and assigns forever, and clear from all incumbrances 
and claims whatsoever,” passes an absolute estate in fee. Graybeal v. 


Davis, 508. 


FORCIBLE TRESPASS : 

1. One who peacably enters upon land, believing at the time that he had the 
right to do so, and erects houses thereon, but, being still in possession, 
tears them down and removes them upon discovering that he was upon 
the lands of another, is not such a trespasser as will subject him toa 
conviction under $1062 of Zhe Code. State v. Reynolds, 616. 

2. Possession, actual or constructive, is essential to the maintenance of an 
action for trespass. did. 

3. One who, after being forbidden, enters upon land of another under a dona 
fide claim of right, is not guilty of the offence of wilful trespass. Zhe 
Code, $1120. State v. Winslow, 649. 

4. One who enters upon the land of another, after being forbidden, as the 
servant, and at the command of a dona fide claimant, is not guilty of 
any criminal offence. did. 


FORMER CONVICTION : 
1. A former conviction for concealing the birth of a bastard child is no de- 
fence to an indictment for the murder of such child. The Code, $1004. 
State v. Morgan, 641. 
2. Former conviction, or acquittal, to be available as a defence, must be 
pleaded; it cannot be considered on a motion to arrest the judgment. 
lbid. 


FORNICATION AND ADULTERY: 


1. Upon the trial of an indictment for adultery, it is competent to prove that 
the defendant had a wife living at the time of the commission of 
offence ; and it is not error to admit proof of this fact, though it is not 
denied by the defendant. State v. Manly, 661. 

2. Persons convicted of fornication and adultery may be imprisoned in the 
common jail for a period to be fixed in the discretion of the Court. 
The Cede, §§1041 and 1097. Jbid. 


FRAUD. 


No presumption of fraud arises from the fact that an attorney at law pur- 
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chased valuable property from an infirm old man, unless it be further 





shown that the relation of attorney and client existed between them in 





relation to that matter, or there was undue influence, advantage, or 
some other evidence of actual fraud. Zatom v. White, 453. 







> 





FRAUDULENT CONVEYANCES: 
1. All gifts from a husband to his wife, will be upheld inéer sese, and as 
against all persons claiming under them, and such gifts are good against 
existing creditors, if the husband retain property sufficient to pay his 

debts, and are only void if made with a fraudulent intent. Walton v. 


Parish, 259. 










2. Where, in 1862, a husband was about to enter military service, made a 
deed to his wife of certain land, for her support, but retained sufficient 
property to pay all of his existing debts ; /¢ was held, that the consid- 

lbid. 


3. Where a deed was made from hushand to wife in 1862, for her support 

which it was alleged was lost until 1884, when it was registered, and in 
the meantime, the husbana lived on the land, and no efforts were made 
to set up the lost deed ; /¢ was held, strong evidence of fraud, as against 







eration was a meritorious one. 













subsequent creditors of the husband. did. 


FREIGHT DISCRIMINATION : 
1. An act of the Legislature of a State, which undertakes to regulate the 
charges made by railroads for transportation on freight to be carried 







from one State to another, is unconstitutional and void. A/ceGwigan . 
v. R. R. Co., 428. 

2. State interference with interstate commerce, is absolutely forbidden by 
the constitution of the United States, and the failure of Congress to 


take any action in the premises, does not give the States power to pass 










any law in relation thereto. did. 





3. The Statute in this State ( 7e Code, §$1966', imposing a penalty on any 
railroad which shall charge for the transportation of any freight over its 
road, a greater amount than shall be charged at the same time by it for 
an equal quantity of the same class of freight, transported in the same 
direction over any portion of the same railroad of equal distance, does 
not apply to freight to be transported to other States, and the penalty 
imposed by the Act is not incurred by a violation of its provisions in 


transporting this class of freight. dd. 












4. If this Statute had in terms been made to apply to freight to be trans- 
ported from one State to another, it would have been in conflict with 
Art. I, §8, of the Constitution of the United States, and consequently 
void. bid. 
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5. The Statute of this State (7e Code, $1966) which imposes a penalty on 
any railroad which shall charge for transportation of any freight over 
its road a greater amount than shall be charged at the same time by it 

for an equal quantity of the same class of freight, iransported in the 


same direction over any portion of the same railroad, of equal distance, 


is to be construed to mean, that the compensation charged shippers for 
carrying an equal quantity of the same class of freight, going in the 
same direction, must be equal in amount for equal distances no matter 
on what part of the road, at any time while its list of charges for car- 
rying freight remains unchanged. Hines v. R. #., 434. 


. This Statute embraces all railroads doing business in this State, whether 
incorporated by the laws of this State or not, the object of the Statute 
being to secure uniformity in charges for transporting freight by all rail- 
rvads doing business in this State. did. 


Where a railroad corporation chartered by another State, leases a railroad 
chartered by this State, it is bound to observe and obey all laws of this 


ee ee ee 


State regulating the business of transportation. did. 

Where a railroad corporation is chartered by the laws of this State, and 
also of another State, it is completely subject to the laws of this State, 
except as otherwise expressly provided by its charter. ézd. 

The penalty imposed by $1966 of Zhe Code, is incurred when the pro- 
hibited charge is made. It is not necessary that the illegal charge 
should have been paid. did. 


’ 


The words in this Statute, ‘* transporte] in the same direction,” etc., mean 
the direction in which the freight is carried from the depot where the 
shipment is made, and embraces branches of the same road in that 
direction, which are used in connection with, and as a part of the same 
road. If the corporation uses two or more distinct roads, not in con- 
nection, 7¢ may 4e, that it could have a different class of charges for 


each of its roads. Jdid. 


Discrimination in freight tariffs by railroad companies, means to charge 
shippers of freight, unequal sums for carrying the same quantity of 
freight equal distances ; that is, more in proportion for a short than for 
along distance. did. 

Quere, whether the provision in the charter of a railroad, fixing a maxi- 
mum rate for freights and fares, must be treated as such a contract with 
it on the part of the State as to prevent the Legislature from passing a 
law regulating such freights and fares. did. 


13. A statute which only requires uniformity in the charges to be made for 
transportation, does not provide a maximum for such charges, and 
therefore does not profess to interfere with the power conferred by the 


charter on a railroad corporation to fix the freights it will charge, inside 


of a certain maximum charge allowed by the charter. did. 





Ity on 14. The purpose of the Legislature to part with the right to require a cor- 
: a poration to make its charges for transportation equal and uniform, must 
t by ut appear in the charter by express terms or from necessary implication, 
: the and will not be presumed from mere inference. /6#d. 

ance, 


“rs for 
sRANT: 


Land covered by navigable water is not the subject of entry and grant. 
Hodges v. Williams, 331. 


in the 
natter I. 
r Car- 

2. The riparian owner of land on the bank of an unnavigable stream has no 


ether title ad filum aque, if the Staie has granted the bed of a stream to 


atute another. did. 
| rail- ; 
1OMESTEAD: 
lroad 1. A widow who has no homestead of her own, is entitled to have one allot- 
* this ted to her out of the lands of her deceased husband, even although no 


homestead was allotted to him during his life. Smith v. McDonald, 
and 1603. 
tate, Where land is allotted to a person as a homestead upon his own petition, 
it is a dedication of it by him, to all the privileges, uses and restrictions 
pro- of a homestead, no matter at what time the title was acquired. Castle- 
Fr , , -, ” 2 
arge bury v. Maynard, 281, 
Without the joinder of the wife, the deed of the husband for the home- 


stead is a nullity, since the Constitution of 1868. did. 


A divorce a mensa et thoro, does not change the property rights of either 
the husband or wife. did. 

If the defendant, in an action to recover land, sets up the defence that he 
is entitled to a homestead therein, such defence is embraced, and should 
be considered, under the issue raised as to the plaintiff ’s ownership and 
right to the possession of the land. Aforrison vy. Watson, 479. 

The constitutional provision for a Homestead, and the Statutes enacted 
in pursuance thereof, require a specific allotment of the Homestead in 
severalty, and does not permit any community of interest between the 
homesteader and the purchaser ot the excess. Campbell vy. White, 491. 

Therefore, where it was found as a fact, that the land and buildings there- 
on in which the homestead was claimed, were of the value of $1,200, 
but were incapable of division, it was erroneous to direct that the in- 
terest therein, proportionate to the excess, should be sold and applied 
to the payment of the claims of the execution creditors, did. 

Although the land belonging to and claimed by the judgment debtor is in- 
divisable, he is not entitled to have the whole of it allotted to him as 


a homestead, if it exceeds in value one thousand dollars, Zid. 


In laying off the homestead, it is not necessary for the appraisers to run it 
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off by course and distance, and any description by which the land can 
be located, is a compliance with the provisions of the statute. ay v, 
Thornton, 571. 

10. Where the land laid off as a homestead is subject to a morigage, no ques- 
tion affecting the rights and priorities of the mortgagee can be raised 
unless he is a party to the action. /éid 

11. In allotting the homestead, the value of the buildings erected on the land 
must be considered by the appraisers, for the homesteader is not entitled 
to $1,000 worth of land, and also the buildings which may be on it, 
Lbid. 


12. A return of the appraisers of the personal property set apart, which des- 
ignates it with sufficient certainty, is all that the statute requires. /did. 
13. An allotment of a homestead will not be set aside, because it might have 
been assigned in a manner more convenient to the homesteader. did. 


HUSBAND AND WIFE: 

1. A proceeding under the statute (The Code, $1790), to establish a claim 
against a feme covert, and tohave a lien declared for materials furnished, 
and work and labor done, in erecting a house on her land, must be 
brought before a Justice of the Peace, if the amount claimed is under 
two hundred dollars. Smaw v. Cohen, 85. 


to 


Where the proceeding is not under the statute, but a civil action, to coerce 
payment out of the separate estate of a /feme covert, for her contracts, 
the Superior Court alone has jurisdiction, although the amcunt be less 
than two hundred dollars, did. 


3. The provisions of The Code, allowing a feme covert to sue alone regard- 
ing her separate property, does not remove the disability of coverture, 
so as to allow the statute of limitations to bar her right of action. 
Campbell v. Crater, 156. 


4. Where a marriage took place, and a deed was made between husband and 
wife prior to 1868, it is governed by the law as it then existed, and is 
not affected by the changes in the marital relations brought about by 
the Constitution of 1868, and the statutes passed in pursuance thereof, 
although the deed was not registered until 1884. Walton v. Parish, 
259. 

5. Before the Constitution of 1868, a deed directly from the husband to the 
wife was void at law, but it would be upheld in equity as a defective 
conveyance, if the wife could show herself to be meritorious ; that is, 
was the intention of the husband to divest the estate from himself, and 
to create a separate estate for her, which she should have the immedi- 
ate power to dispose of ; and that the estate thus intended for her, was 






a reasonable provision. did. 
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All gifts trom a husband to his wife, will be upheld indéer sese, and as 
against all persons claiming under them, and such gifts are guod against 
existing creditors, if the husband retain property sufficient to pay his 
debts, and are only void if made with a fraudulent intent. dzd. 

Where, in 1862, a husband was about to enter military service, made a 
deed to his wife of certain land, for her support, but retained sufficient 
property to pay all of his existing debts ; /¢ was held, that the consid- 
eration was a meritorious one. id, 

Where a deed was made from husband to wife in 1862, for her support 
which it was alleged was lost until 1884, when it was registered, and in 
the meantime, the husband lived on the land, and no efforts were made 
to set up the lost deed; // was held, strong evidence of fraud, as 
against subsequent creditors of the husband, did. 

Such deed relates back after registration to its date, and is not a marriage 
settlement, which is only valid from its registration. did. 

Where husband and wife are jointly sued for the wife’s land, the plaintiff 
is not entitled to a judgment for the husband’s interest upon his failure 
to answer, did. 

Where land was acquired and a marriage took place prior to the adoption 
of the Constitution of 1868, the husband can make a good title without 
the juinder of the wife, but if the land was acquired, or the marriage 
took place after date, the wife must join in the deed. Castlebury v. 
Maynard, 281. 

Where land is allotted to a person as a homestead upon his own petition, 
it is a dedication of it by him, to all the privileges, uses and restrictions 
of a homestead, no matter at what time the title was acquired. did. 

Without the joinder of the wife, the deed of the husband for the home- 
stead is a nullity, since the Constitution of 1868. did. 

A divorce a mensa et thoro, does not change the property rights of either 
the husband or wife. did. 

A feme covert may be sued in the court of a Justice of the Peace, for a 
debt due by her, or on a contract made by her before marriage, or for 
a debt contracted by her as a free-trader. Neville v. Pope, 346. 

Where a femme covert was sued with her husband, whom she instructed to 
make a proper defence to the action, which he failed to do; /¢ was held, 
no ground for an injunction to restrain the collection of the judgment, 
in the absence of fraud. bid. 

The defence of coverture must be made in apt time in order to be avail- 
able. did. 


An executory agreement made between persons competent to contract, in 
contemplation of marriage, wherein it is stipulated by the wife, that she 
shall take an equal share with the heirs-at-law and distributees of the 
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husband ‘‘in lieu of dower and any other provision made and provided 
will be enforced by the Courts 


by law for widows of deceased persons,’ 
in the exercise of their equitable jurisdiction. Srooks v. Austin, 474. 
1g. The fact that the husband of a woman who claimed title to a tract of land, 
sold and conveyed it to another person, does not, fer se, raise a pre- 
sumption that he claimed under his wife. Graydeal v. Davis, 508. 
20. A husband is not indictable for slandering his wife. State v. Edens, 693. 
21. A husband is not indictable for an assault on his wife, unless it puts life 
or limb in peril, or other permanent injury to the person is inflicted, or 
where it is prompted by a malicious or revengeful spirit. Séaée v. 


Edens. 693. 


IDEM SONANS: 

Where the defendant was indicted for perjury charged to have been commit- 
ted upon the trial of one Wllis Fain, and the record introduced as 
evidence described the party as Wilde Fanes: Held, that the maxim, 
idem sonans governed, and there was no variance. Sfale v. Hare, 682. 


ILLEGITIMATE CHILD: 
1. Carnal intercourse with an illegitimate child isa felony. Stale v. Lau- 
rence, 659. 
2. Where the indictment charged the defendant with carnal intercourse with 
his ** daughter,” and the pruof was that the person alleged to be the 
daughter was an illegitimate child of the defendant; Heéd/, there was 


no variance. did. 


INCEST : 
Carnal intercourse with an illegitimate child isa felony. Sate v. Laurence, 


659. 


INDICTMENT: 


1. After the jury is empanelled in a criminal action the State cannot enter 


a nol pros. without the consent of the accused. Séate v. Thompson, 
596. 

2. If upon the trial of an indictment, containing several counts, the jury is 
directed to confine its investigation to one count only, a general verdict 
of guilty will be construed as an acquittal on all the counts withdrawn 
from the consideration of the jury. /dzd. 

3. A plea of not guilty by a corporation is an admission of its corporate ex- 
istence. State v. R. R. Co., 602. 

4. A general verdict of guilty upon an indictment containing two counts— 
one for Larceny and the other for Receiving—will be sustained, if the 
evidence justifies either. Svate v. Stroud, 626. 
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The statutory offence of wilful burning of a gin house is a misdemeanor; 
and an averment in the indictment that it was done /e/onious/y—the 


necessary descriptive terms being employed—will be treated as mere 


vided 
surts 
474. 
and, 


pre- 






surplusage. State v. Aeen, 646. 






6. An indictment for larceny should describe the property alleged to be stolen 
with such particularity as will enable the Court t. see that it is the sub- 
ject of larceny; that will enable the accused to prepare any defence he 
may have, and protect him against a subsequent prosecution for the 
same act. State v. Nipper, 653. 

The charge that the defendant stole ‘‘ three bushels of corn,’’ is supported 

in the ear.” bid. 






193. 
life 


, or 






~wJ 


ev. 





by proof that he stole three bushels of corn 






8. Where the indictment charged the defendant with carnal intercourse with 
his *‘ daughter,” and the proof was that the person alleged to be the 
daughter was an illegitimate child of the defendant; /He/d, there was no 






variance. State v. Laurence, 659. 





g. An averment in an indictment that the defendant did ‘* unlawfully, &c., 
and intending tocheat anddefraud * * * falselypretend * * * 
that a certain mare which he * * * was propusing to trade * * 
was sound in limb and body, and always had been sound in limb and 






body, whereas the said mare was broken down in her loins, and had 


been broken down in her loins,” and that he knew these representa- 






tions to be false, &c., sufficiently charges the crime of false pretense. 






Stat? v. Sherriil, 663. 


10. An indictable attempt to commit a crime is such an intentional preliminary 





guilty act as will apparently result ina deliberate crime. State v. Brown, 





685. 
11. The acts constituting the alleged attempt should be set forth in the indict- 
Lid. 





ment, 






Several indictments, preferred at different times, but alleging the same 
facts in different forms, will be treated as separate counts of one indict- 


Lbid. 







ment, 








/t seems, that in an indictment for slander, under $1113 of Zhe Code, it 
is not necessary to set forth the words spoken with the same particular- 





ity as is required in complaints in civil actions. It is only necessary to 
allege that they, ‘* in substance,” charged the female with incontinency, 


State v. Edens, 693. 












INFANT: 
Where it is sought to show that an infant has ratified a contract in regard to 
his property, made while he was an infant, evidence is admissible to 

show that the money received in pursuance of such contract was used 


for the infant’s advantage, with his knowledge. This evidence does 
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not of itself show a ratification, but is admissible as explanatory of what 
occurred. Owens v. Phelps, 286. 


INJUNCTION : 
1. A decree or order granting or dissolving an injunction is not vacated by 
an appeal. Green v. Griffin, 50. 
. A party who intentionally violates an interlocutory order, is guilty of con- 
tempt, although he acted in good faith upon professional advice hon- 
estly given, that the appeal had vacated the injunction. /did. 


In an action to injoin the collection of a judgment on the ground of want 
of jurisdiction in the court which rendered it, a transcript of the record 
should be set out, so that the court can see from the record itself, 
whether or not there was a fatal lack of jurisdiction. Neville v. Pope 
346. 


. Where the court has jurisdiction, errors in the judgment cannot be cor- 
rected by an injunction, but only by appeal, except where fraud is 
alleged. bid. 

. Where it is sought to injoin the collection of a judgment on the ground of 
want of jurisdiction in the court which rendered it, every presumption 
is in favor of the jurisdiction, and it must be made to appear affirma- 
tively from the record, that the court had no jurisdiction. did. 

. Where a feme covert was sued with her husband, whom she instructed to 
make a proper defence to the action, which he failed to do; /¢ was 
held, no ground for an injunction to restrain the collection of the judg- 
ment, in the absence of fraud. did. 


INJURIES TO HOUSES: 

1. One who peaceably enters upon Jand, believing at the time that he had 
the right to do so, and erects houses thereon, but, being still in pos- 
session, tears them down and removes them upon discovering that he 
was upon the lands of another, is not such a trespasser as will subject 
him to a conviction under $1062 of Zhe Code. State v. Reynolds, 616. 

2. Possession, actual or constructive, is essential to the maintenance of an 
action for trespass. 67d. 


INJURY TO STOCK : 

1. Where a horse was feeding within three feet of a railroad track, in plain 
view of the engineer, who did not slacken the speed of the train, or 
take other precautions, until the train was within close proximity to 
the horse, and he had gotten upon the track, /¢ was he/d, negligence. 
Snowden v. R. R. Co., 93- 


2. There is no requirement at common law, and no statute in the State, 
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obliging railroad companies to fence their tracks. So, where in con- 
structing-a railroad, a portion of the plaintiff's pasture fence was re- 
moved, and a cut about eight feet deep was made where the fence had 
been, into which the plaintiff's horse fell and was killed; /¢ was held, 
that the railroad company was not liable. Jones v. R. R. Co., 328. 


INLAND NAVIGATION : 

1. Navigation upon a sound of limited area, lying entirely within a State, is 
inland navigation, and is not embraced in the provisions of the Act of 
Congress. Rev. Stats. of tne U. S., $$4282, 4289. Woodhouse v. Cain, 
113. 

2. Navigation on Currituck Sound, in this State, is inland navigation. /did. 


INSANITY: 


1. So where services were rendered by an attorney, which were paid for out 


of the trust money by an administrator who was afterwards judicially 


declared to be insane at the time the services were rendered, the dis- 
bursement will be allowed, in the absence of any allegation that the 
services of the attorney were not necessary. Young v. Kennedy, 265. 


2. Where evidence was offered tending to show that the vendor was of un- 
sound mind, and had executed the deed under an insane impulse and 
without consideration ; /¢ was held, that it was competent for those 
who claimed under the assailed deed to show letters, declarations and 
other acts of the vendor explanatory of his motives, and of the consid- 
eration which moved him. /ifsgeraldv. Shelton, 519. 


INTEREST: 

1. So, the parties to a mortgage cannot stipulate for a higher rate of interest 
than that reserved by the mortgage, nor can they incorporate any addi- 
tional debt into the martgage, nor can they agree that arrears of inter- 
est should be converted into principal money, and bear interest, as 
against puisne encumbrances, or other assignee of the equity of re- 
demption. Sallard v. Williams, 126. 


2. In applying these rules, a vendor and vendee, when the purchase money, 
or a portion thereof, remains unpaid, will be regarded in the same light 
as a mortgagor and mortgagee. did. 


3. Where a bond or other instrument for the payment of money, does not 
specify on its face that interest is to be paid, interest is in the nature of 
damages, and the payment of the principal money will bar an action 
for the interest, but where interest is stipulated for in the contract 
itself, it becomes a part of the debt, and may be recovered, although 
the principal sum has been paid. Xing v. Phillips, 245. 

51 
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. An agent or other person who is entitled by contract, or under the law, to 
compensation measured by a per centum of the amount collected, is 
authorized to at once deduct the amount of his commissions, and is 
only accountable for the residue. Wiley v. Logan, 358. 

. In such case, in an action for an account, if the agent is charged with the 
entire amount collected, with interest, he is entitled to be allowed in- 
terest on his commissions from the date of the receipt of the money, 
lbid. 

. In an action to foreclose a mortgage, the mortgagor may show that the 
consideration of the bond secured by the mortgage is tainted with 
usury. Arrington v. Goodrich, 462. 

. An agreement, entered into with full knowledge, and with the intent to 
pay and receive a greater rate of interest than is allowed by law, whereby 
it is stipulated that the party advancing the money shall receive a com- 
mission as a consideration therefor, in addition to the legitimate inter- 
est, is usurious, and forfeits the interest. Zhe Code, $3836. bid. 


A OO AE A Se a De Hk OMI Ente sh thal oh 


The mortgagor covenanted, in addition to the stipulation to repay the 
sums advanced with 8 per cent. interest, that he would ship to the 
mortgagee for sale, ‘‘ double the quantity of cotton necessary to pay the 
amount advanced, and in case of failure so to ship, to pay to the mort- 
gagee two and one-half per cent. on the amount failed to be shipped as 


liquidated damages for the breach of this covenant.” Whether such 
agreement is usurious upon its face, Qucre. bid. 


INTERLOCUTORY ORDERS : 

1, Appeals from interlocutory or subsidiary orders, judgmnnts and decrees 
made in a cause, carry up for review only the ruling of the Court upon 
that specific point. The order, or judgment appealed from is not vaca- 
ted, but further proceedings under it are suspended until its validity is 
determined. Meanwhile the action remains in the Court below. Green 
v. Griffin, 50. 

, A party who intentionally violates an interlocutory judgment of the Court 
is guilty of contempt although he may have acted in good faith upon 
professional advice honestly given. did. 

. An appeal from an interlocutory order only lies when it affects some sub- 
stantial right and will work injury to the appellant if not corrected be- 
fore an appeal from the final judgment. eak v. Covington, .193. 

. Where an action was submitted to referees, and exceptions filed to their 


report, some of which the Court overruled, and returned the case in 
order to try the other issues raised by the pleadings, /¢ was hefd, not to 


be an appealable order. oid. 
. Whenever an order or judgment puts an end to the action or proceeding, 
or an interlocutory order will deprive a party of a substantial right, if 
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the alleged error shall not be corrected before the final judgment, an 
appeal lies. x parte Spencer, 271. 

6. Interlocutory orders are under the control of the Court, and upon good 
cause shown, they can be amended. modified, changed or rescinded, as 
the Court may think proper. MJaxwedl v. Blair, 317. 


INTERSTATE COMMERCE: 
1. An act of the Legislature of a State, which undertakes to regulate the 
charges made by railroads for transportation on freight to be carried 


from one State to another, is unconstitutional and void. McGwigan v. 
R. R., 428. : 


2. State interference with interstate commerce, is absolutely forbidden by 


the constitution of the United States, and the failure of Congress to 
take any action in the premises, does not give the States power to pass 
any law in relation thereto. /did 


ISSUES: 

1. It is the duty of a party to an action to tender such issues as he conceives 
are necessary, tu try the case upon the merits ; and an exception made 
after the trial, that issues, which might properly have been submitted 
were not, comes too late. Oak/ey v. Van Noppen, 60. 


The Court ought not to render judgment upon an_ aspect of the case not 
presented by the pleadings, or verdict upon the issues submitied to the 
jury. bid. 

It is not error for the Court to refuse to submit an issue not raised by the 
pleadings. Lewis v. R. RX. Co., 179 

A new trial will not be granted because of the submission of alleged im- 
proper issues, when they were submitted after argument and without 
objection, and substantially cover the merits of the case. Clements v. 
Rogers, 248. 

. When a material defence is pleaded, it is proper for the Court to submit 
an issue on it. Ozens v. Phelps, 286. 

. So where an action was brought by the heirs-at-law of a deceased vendee 
of land, asking that the vendor be forced to make title to them, and he 
pleacied that the administrator had a_reed with him to rescind the con- 
tract, which was ratified by the heirs-at-law, an issue as to such ratifica- 
tion was properly submitted to the jury. Zid. 

The verdict must be taken in connection with, and interpreted by the 
issue, and when by necessary implication the answer to the issue dis- 
poses of the matter in controversy, it will not be set aside, although not 
so full as might be desirable. 2. R. Co. v. Purifoy, 302. 


. So, where in an action to set up a lost deed, the jury found that the de- 
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fendant had not executed a deed for any part of the land, but did not 
specifically find that no deed was ever executed, 7¢ was held, that the 
verdict was sufficiently responsive. /did. 

Where a party to an action prepares issues which are submitted, and then 
objects to another issue submitted by the Court, he cannot be heard to 
assign as error that the Court did not submit an issue on a particular 
question, upon which he did not ask an issue. McDonald v. Carson, 


377: 

It is too late, after the trial, to complain that certain issues were not sub- 
mitted to the jury, if they were not asked for in apt time. /did. 

Where, in the opinion of the Court, additional findings are necessary in 
order to do justice between the parties, the case may be sent back for 
the trial of additional issues. id. 

Where, under the Judge’s charge, the appellant gets the substantial benefit 
of an issue raised by the pleadings, he cannot object, on appeal, that 
the issue was not submitted more formally, when he does not ask for 
such issue on the trial. zd. 

If there be an irreconcilable conflict in the findings of the jury upon the 
issues submitted, or between the verdict and the judgment, a new trial 
will be awarded. Morrison v. Watson, 479. 


If the defendant, in an action to recover land, sets up the defence that 
he is entitled to a homestead therein, such defence is embraced, and 
should be considered, under the issue raised as to the plaintiff's owner- 
ship and right to the possession of thedand. did. 


15.,Where a material issue is raised by the answer, although the matter is not 


16. 


17. 


a 


I. 





alleged in the complaint, it is not error tosubmit an issue on it. Shaw 
v. McNeill, 535. 

Where an issue is raised by the pleadings and submitted to the jury, it is 
error for the Court to exclude any evidence pertinent thereto. Farvior 
v. Houston, 578. 

Mere matters of evidence should never be pleaded, as they do not raise 
issues, and when they are pleaded, they should be disregarded. did. 
Where the defendant in his answer denied a material allegation in the 
complaint; but went on to state evidential facts; /¢ was held, that the 
bad plea did not vitiate the good one, and it should be treated as sur- 


plusage. did. ° 


JOINDER OF CAUSES OF ACTION: 


The provisions of The Code in regard to the joinder of causes of action, 
have not made any substantial change from the rules of equity practice 
in regard to multifarious bills, except to enlarge the right to unite in 
one action different causes of action. Heggie v. Hill, 303. 
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2. Under the former equity practice, the bill was not multifarious, when 
there was a general right in the plaintiff, covering the whole case, al- 
though the rights of the defendants may have been distinct. /dzd. 


3. Where there were two mortgages on a tract of land, and it was sold first 
. under the second mortgage, and afterwards under the first, and then the 
interest of the purchaser at the sale under the first mortgage was sold 
under execution, an action by the purchaser at the sale under the 
second mortgage, against the purchaser at the execution sale, the pur- 
chaser at the sale under the first mortgage, and the first mortgagee 
alleging that the first mortgage debt was paid, or nearly so, at the time 
of the sale under that mortgage, and asking judgment, Ist. For the 
possession of the land if the debt had been paid, and ‘f not; 2d. For 
an account of the amount due on the first mortgage, and for the pay- 
ment to him of the excess of the purchase money after paying the 
debt ; /¢ was held, that the complaint was not multifarious, and a de- 
murrer for misjoinder of causes of action would be overruled. bid. 


JUDGE’S CHARGE : 
1. Where there is a conflict between the recollection of the trial judge and 
counsel as to what a certain witness testified, it isnot error for the judge 
to leave the matter to the jury as to what the evidence is. Spence v. 
Baxter, 170. 


to 


In such case it is not error for the trial judge to refuse to tell the jury that 
the witness had testified to certain facts, when his notes do not show any 
such testimony, and he has no recollection of it. It is entirely proper 
for him to leave the matter to the jury to remember what the evidence 
was. bid, 2 


3. It is not error for the Court to refuse to charge the jury upon a point not 
raised by the pleadings, and upon which there is no controversy. Lewis 
v. R. R. Co., 179. 

4. While the charge to the jury may be incorrect in part, a new trial will not 
be granted if the trial judge in a subsequent part of the charge cor- 
rects it and leaves the matters in controversy fairly to the jury. id. 


5. If a special instruction asked for is substantially given it is all that is re- 
quired. A party has no right to have his prayers for instruction, even 
if proper, given to the jury in the very words in which they are asked. 
Clements v. Rogers, 248. 

6. The Supreme Court will not consider exceptions, unless they point out in 
terms, or by reasonable implication, the error intended to be reviewed. 
So where the record showed that the appellant excepted generally to the 
entire charge, the exception was not considered. id. 

Where a party asks the Court to charge the jury that if the other party 

has not satisfied them by a preponderance of evidence, they should find 
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a certain way, it is an admission that there is some evidence to go to 
the jury to prove the fact. Owens v. Phelps, 286. 

. It is too late to ask an instruction that there was no evidence to sustain a 
verdict on a certain issue after the verdict has been rendered. did. 


When the evidence on a question at issue is conflicting, the losing party 
cannot complain when the trial judge leaves the question to the jury, 
with an impartial charge as to the law. Morgan v. Lewis, 296. 

The trial judge is not required, in the absence of a prayer for special in- 
structions, to present the evidence in his charge in every possible as- 
pect. If the parties desire more specific instructions, they must ask for 
them at the proper time. 6rd. 

Whether the jury, having retired under instructions to which there was no 
exception, shall be recalled for further directions, is within the discre- 
tion of the Court, and not reviewable. Za/foon v. Shearin, 391. 

Where a party objects to a portion of an answer made by a witness be- 
cause it is not responsive, he should ask the Court to require its with- 

drawal, or to tell the jury to disregard it. Deming v. Gainey, 528, 

It is the duty of the appellant to show error, and if the Court cannot see 
from the record that a charge given to the jury is erroneous, it will not 
grant a new trial. did. 

Where the evidence presents the case in two aspects, it is proper for the 
trial Judge to charge the jury upon the law as it arises upon both as- 
pects, and then leave the question of fact to be passed on by the jury. 
Spence v. Clapp, 545. 

. The effect to be given to testimony is exclusively for the jury, and it is 
error for the trial Judge, in his charge, to instruct them that in finding 
a fact, they must be guided by the rules which the Chancellor has laid 
down for their guidance, where they were required to pass on the facts. 
Ferrall v. Broadway, 551. 


¢ 


. So, while a Chancellor would require very strong evidence to rebut the 
~fact of marriage where the parties have lived together as man and wife, 
and have generally been so reputed to be, after the death of one of 
them, it is error for the Judge to charge the jury that they must be 


governed by this rule. did. 


In cases where the character of the evidence is suspicious, the trial Judge 
may call the fact to the attention of the jury, as in the case of accom- 
plices, or near relatives of the accused, or of fellow-servants, or of a 
witness who has sworn falsely in a part of his testimony, but these mat- 
ters of discredit are for the jury to consider, and the Judge can only 
caution the jury, so as to induce them to make a careful scrutiny of 
such evidence. did. 


18. An inadvertent, erroneous instruction to the jury, accompanied by an ex- 
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JUDGMENT : 
1. The Court ought not to render judgment upon an aspect of the case not 
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planation, or modification, which in effect corrects the error, will not 
be considered sufficient to award a new trial, unless it clearly appears 
that the jury was thereby misled and the appellant suffered wrong. 
State v. Keen, 640. 


1g. A general statement that the appellant ‘‘excepted to the whole of the 


charge of the Court,” is too vague, and wiil not be considered on ap- 


peal. State v. Nipper, 653. 





presented by the pleadings, or verdict upon the issues submitted to the 

jury. Oakley v. Van Noppen, 60. 

In an action to recover for work and labor upon the construction of a 
house, the Court may, in a judgment for the amount due, decree a lien 


Tbid. 


Where plaintiff sues on a note, and the defendant admits the cause of 
action, but pleads a counter-claim sounding in damages, which is the 
only matter tried before the juty, who find a verdict in the defendant's 
favor, the amount of the note sued on by the plaintiff must be deducted 
from the damages given by the jury, and judgment only entered for the 

Bush v. Heli, 82. 

Upon appeals, the Supreme Court will enter such judgment or decree, as 
upon inspection of the whole record, it shall appear, ought to be ren- 
dered. bid. 


on the premises therefor. 


balance. 


. A judgment by default final cannot be rendered unless the complaint is 


verified. Hammerslaugh v. Farrior, 135. 


Where the judgment was rendered in the Superior Court against three 
defendants, only one of whom appealed, the Supreme Court, upon 
affirming the judgment, will remand the case, in order that the judg- 
ment may be enforced against all of the defendants. Baxter v. Wilson, 


137. 


. Where a judgment was rendcred on the 20th of October, 1873, and an 


action was brought on the judgment on the 20th of October, 1883, # 

was held that the statute barring actions on judgment in ten years, was 

a defence to the action. (ook v. Moore, 1. 

A judgment by default final cannot be entered when the complaint is 
unverified. Hartman v. Farrior, 177. 

Where the complaint only alleges the value of the gootls sold, but does 
not allege a promise to pay, a judgment by default final cannot be ren- 
dered. bid. 

A judgment confessed under Section 571 of The Code, must contain a 

verified statement of the facts and transactions out of which the in- 
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debtedness arose. Where the affidavit of the debtor set out that he was 
justly indebted to the judgment creditor in a certain amount, but did 
not embrace the account which was filed, /¢ was he/d, not a compliance 
with the statute, and that the judgment was void. Davenport v. Leary, 
203. 

By virtue of the Constitution of the United States, and Acts of Congress 
in pursuance thereof, the judgments of other States are put upon the 





same footing as domestic judgments. They are conclusive of all ques- 
tions involved in them, except fraud in their procurement, and whether 
the parties were properly brought before the Court. A/i//er v. Leach, 
229. 

. Where husband and wife are jointly sued for the wife’s land, the plaintiff 
is not entitled to a judgment for the husband’s interest upon his failure 
to answer. Walton v. Parish, 259. 


Where the court has jurisdiction, errors in the judgment cannot be cor- 
rected by an injunction, but only by appeal, except where fraud is al- 
leged. Neville v. Pope, 346. 

Where it is sought toinjoin the collection of a judgment on the ground of 
want of jurisdiction in the court which rendered it, every presumption 
is in favor of the jurisdiction, and it must be made to appear affirma- 
tively from the record, that the court had no jurisdiction. did. 


. A motion in the cause is the proper remedy for setting aside an irregular 


i} 
| 


judgment. /éid. 

. If by the inadvertence of the Court, or of any one acting for it, the judg- 
ment entered, or record made, is not in conformity to that pronounced 
or ordered, the Court may at any time, upon the application of any 
person in interest, or ex mero motu, correct it so that it shall truly ex- 
press the action of the Court. This jurisdiction is distinct from that 
conferred by $274 of Zhe Code, which provides a remedy for relief 
against execuable mistake, &c., of fartiesto the action. Strickland v. 
Strickland, 471. 


17. The Supreme Court examines the whole record on appeal, and pronounces 
such judgment as shall appear ought to be rendered thereon. JAforri- 
son v. Watson, 479. 

18. Under the present system, a judgment in an action to recover land is as 
complete an estoppel as in any other action. Aenton v. Benton, 559. 


1g. If a prisoner, under sentence of death, is respited and escapes, and is not 
recaptured before the day fixed for the execution, the Judge of the Su- 
perior Court may, at a subsequent term, direct the sentence to be car- 
ried into effect. State v. Cardwell, 643. 


20. The Court has power during the term to correct or modify an unexecuted 
judgment in criminal as well as civil matters. State v. Manly, 661. 
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JUDGMENT—DORMANT : 


In an application to revive a dormant judgment, the affidavit of the judg- 
ment creditor is not the only evidence upon which the Clerk may pro- 
ceed, and when the judgment debtor is present, and makes no objec- 
tion to the order, it is sufficient evidence to warrant the revival of the 
judgment, although the judgment creditor does not make an affidavit at 
all. Hinton v.* Roach, 106. 


JUDGMENT—IRREGULAR : 
r. A stranger purchasing at a salé under an execution issued on an irregular 
judgment, gets a good title, and even the plaintiff in the judgment gets 
a good title, unless the judgment is afterwards set aside, upon a motion 
by a party to the judgment who is prejudiced by the irregularity, /in- 
ton v. Roach, 106, 


2. A motion in the cause is the proper remedy for setting aside an irregular 
judgment. Neville v. Pope, 346. 


JUDICIAL SALE: 


Where, in a proceeding to sell land by decree of a Court, the pleadings and 
proceedings purport to sell a perfect title, a purchaser at such sale will 
not be required to pay the money and take the land, if it turns out that 
the title is imperfect; but where the true state of the title is set out in 
the pleadings, he will not be released from his bid, if the title is not 
good. Lccles v. Timmons, 540. 


JURISDICTION : 

1. A want of jurisdiction apparent on the record will be taken notice of by 
the Supreme Court, although not pointed out by demurrer. Smaw v. 
Cohen, 85. 

2. The jurisdiction of a Court of Equity to remove a cloud upon title, is 
founded on the inadequacy of the remedy at law, and it does not arise 
when the plaintiff has a remedy by an action at law. Ayerly v. Hum- 
phrey, 151. 

3. A feme covert may be sued in the court of a justice of the peace, for a 
debt due by her, or on a contract made by her before marriage, or for a 
debt contracted by her as a free-trader. Teville v. Pope, 346. 


4. In an action to injoin the collection of a judgment on the ground of want 
of jurisdiction in the court which rendered it, a transcript of the record 
should be set out, so that the court can see from the record itself, 
whether or not there was a fatal lack of jurisdiction. id. 

5. Where the court has jurisdiction, errors in the judgment cannot be cor- 

rected by an injunction, but only by appeal, except where fraud is al- 

leged. did. 
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6. Where it is sought to injoin the collection of a judgment on the ground 
of want of jurisdiction in the court which rendered it, every presump- 
tion is in favor of the jurisdiction, and it must be made to appear 
affirmatively from the record, that the court had no jurisdiction. did, 


7. A motion‘in the cause is the proper remedy for setting aside an irregular 
judgment, and not an injunction. did. 


8. Where a feme covert was sued with her husband, whom she instructed to 
make, a proper defence to the action, which he failed to do; /¢ was 
held, no ground for an injunction to restrain the collection of the judg- 
ment, in the absence of fraud. /did. 

g- The defence of coverture must be made in apt time in order to be avail- 
able. bid. 


JURISDICTION—CLERKS OF THE SUPERIOR COURT: 

1. Although the office of ‘* Probate Judge” is abolished, the powers and 
jurisdiction of that officer are now exercised by the Clerks of the Supe- 
rior Court—not as the servant or ministerial officer of or acting as and 
for the Superior Court, but as an independent tribunal of original juris- 
diction. Zdwards v. Cobb, 4 


. The Clerks of Superior Courts have jurisdiction of proceedings for the 
removal of executors and administrators. /did. 


3. Whether the Superior Courts have such original jurisdiction, Quere. bid. 


4. The practice upon application to remove executors and administrators, 
discussed by M/errimon, J. bid. 


. In appeals from the Clerk, in that class of cases of which he has jurisdic- 
tion, not as and for the Court, as in special proceedings, but in his 
capacity as Clerk, such as the auditing the accounts of executors and 
administrators, it 1s not necessary that he should prepare and transmit 
to the Judge any statement of the case on appeal. Lx Parte Spencer, 
271. 


JURISDICTION—J USTICE OF THE PEACE: 


1. In an action before a Justice of the Peace in which two causes of action 


were alleged, the first sufficiently but the second defectively, for want 
of proper averment of jurisdictional facts, the Justice may proceed to 
judgment upon the first. Singer Mfg. Co. v. Barrett, 36. 


2. In an action before a Justice of the Peace for the recovery of the value or 
return of property‘under Section 267 of The Code, it must be averred 
in the summons that the value thereof does not exceed fifty dollars. 
Lbid. 

3. The Justice of the Peace, or the Superior Court on appeal, has power to 
make such amendments to the record of an action that will bring it 
within the jurisdiction of the Court where it originated. /d7d. 
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ound 4. A proceeding under the statute (The Code, $1790), to establish a claim 
ump- against a feme covert, and to have a lien declared for materials furnished, 
pear and work and labor done, in erecting a house on her land, must be 
lbid. brought before a Justice of the Peace, if the amount claimed is under 


two hundred dollars. Smaw v. Cohen, 85. 


zular 
5. Where the proceeding is not under the statute, but a civil action, to coerce 
d to payment ott of the separate estate of a feme covert, for her contracts, ¥ 
was the Superior Court alone has jurisdiction, although the amount be less 
udg- than two hundred dollars. did. 
6. A feme covert may be sued in the court of a Justice of the Peace, for a 
vail- debt due by her, or on a contract made by her before marriage, or for 
a debt contracted by her as a free-trader. Neville v. Pope, 346. 
JURISDICTION—SUPERIOR COURT: 
and 1, Whether the Superior Courts have jurisdiction of proceedings to remove 
ipe- executors and administrators, Quere. Edwards v. Cobb, 4 
and 2. A want of jurisdiction apparent on the reeord, will be taken notice of by 
iris- the Supreme Court, although not pointed out by a demurrer. Smaw 
v. Cohen, 85. 
the 3. A proceeding under the statute (The Code, $1790), to establish a claim 
against a feme covert, and to have a lien declared for materials fur- 
bid. nished, and work and labor done, in erecting a house on her land, must 
ors, be brought before a Justice of the Peace, if the amount claimed is 
under two hundred dollars. Zdé¢d. 
, 4. Where the proceeding is not under the statute, but a civil action, to coerce 
- payment out of the separate estate of a feme covert, for her contracts, 
7 the Superior Court alone has jurisdiction, although the amount be less 


than two hundred dollars. /did. 


5. Moneys paid into the office of the Clerk of the Superior Court by execu- 





7 tors, administrators and collectors, under the provisions of The Code, 

$$1543 and 1544, do not pass into the jurisdiction of the Superior Court, 

but the Clerk receives and is responsible for them, officially, as a pub- 
on lic depository. Lx Parte Cassidey, 225. 
nt 6. It is the duty of the Clerk on demand promptly to pay over such moneys 
to to those who were entitled to receive them from the executor, admin- 

istrator, or collector ; and should he fail to do so the same remedies are 
or available as against him as are provided by Sections 1510 and 1511 of 
od The Code, against executors, administrators and collectors. did. 
s. 7. The Superior Court has no jurisdiction upon petition, motion or summary 

orders to direct the disposition of such moneys. /6id. 
we) 8. Since the adoption of the Constitution of 1868, the Superior Courts admin- 
it ister both legal and equitable rights, and when necessary both are ad- 


ministered in the same action. Vegelahn v. Smith, 254. 
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g. In appeals from the Clerk acting not as and for the Court, but in his 
capacity as Clerk, the Judge can either find the facts himself, or he can 
submit them toa jury. Lx Parte Spencer, 271. 

to. The Court has power, during the term, to correct or modify an unexecu- 
ted judgment in criminal as well as in civil actions. State v. Manly, 
661. 


JURISDICTION—SUPREME COURT: 
1. Where there is any evidence to support the finding of fact by a referee, 
the jurisdiction of the Supreme Court is limited to correcting any errors 
of law, and the findings of fact are conclusive. Wiley v. Logan, 358. 
2. The Supreme Court examines the whole record transmitted to it upon ap- 
peal, and pronounces such judgment as shall appear to it ought to be 
rendered thereon. Zhe Code, $957. Morrison v. Watson, 479. 


JURY: 

1. A challenge to a juror must be made before the jury is empaneled, and if 
not made in apt time, it isa matter in the discretion of the trial Judge 
whether he will set aside the verdict. Baxter v. Wilson, 137. 

. So where one of the jurors was related to the plaintiff, but no objection 
was made on this ground until after verdict, the refusal of the trial 
Judge to set aside the verdict cannot be assigned as error on the appeal. 
Tbid. 

. The testimony of a juror will not be received in support of a motion to 
set aside a verdict in which he has joined. La/foon v. Shearin, 391. 

Upon a challenge to the favor, the Court is the judge of the qualifications 
of the juror, and its determination is not reviewable. Séale v. Green, 
6I1I. 

. The Court may, in its discretion, permit a juror to be challenged by the 
State for cause, after he has been tendered to the defendant and before 
the jury is empaneled. did. 


. A juror who, on his voir dire, states that he has formed and expressed an 


opinion upon the guilt of the defendant based upon rumors, but that 


his mind is not so far prejudiced thereby that he could not render a fair 
and impartial verdict, is a competent juror. /6zd. 


JUSTICE OF THE PEACE: 

1. In an action before a Justice of the Peace in which two causes of action 
were alleged, the first sufficiently but the second defectively, for want 
of proper averment of jurisdictional facts, the Justice may proceed to 
judgment upon the first. Singer Mfg. Co. v. Barrett, 36. 


2. In an action before a Justice of the Peace for the recovery of the value or 
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LANDLORD AND TENANT: 


I. 


LARCENY : 
1. The defendant purchased a horse, but upon the condition that the title 
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return of property under Sec. 267 of The Code, it must be averred in 
the summons that the value thereof does not exceed fifty dollars, /éid. 


The Justice of the Peace, or the Superior Court on appeal, has power to 
make such amendments to the record of an action that will bring it 
within the jurisdiction of the Court where it originated. did. 


A tenant is estopped to deny his landlord’s title, but when the plaintiff 
fails to show any title in himself, and relies entirely on this estoppel, 
the judgment should only be that he recover the possession, and the de- 
fendant should be left free to assert any title he may have in another 
action. Benton v. Benton, 559. 


2. Where the plaintiff sued for two tracts of land, and the defendant denied 


there was any contract of renting as to one of them, and the plaintiff 
testified that he intended to rent all the land he had title to, and that 
the defendant had the right to cultivate both tracts, but that he did not 
expressly mention the one in dispute, /¢ was held, sufficient evidence to 
extend the estoppel to both tracts. /did. 


was not to pass until the price was paid ; failing to pay, the vendor 
recovered possession, and thereupon the defendant, in the night, secretly 
took the horse from the vendor’s stable and carried it away in a manner 
indicating a felonious purpose. //e/d, that a charge to the jury that the 
defendant would be guilty of larceny if the taking was not under a dona 
fide belief that he had the property, or an interest in the horse, was not 
erroneous, State v. Thompson, 596. 


2. A general verdict of guilty upon an indictment containing two counts— 
one for larceny and the other for receiving—will be sustained, if the 
evidence justifies either. State v. Stroud, 626. 

3. There are no accessories before the fact in larceny ; all who aid, abet, 
advise or procure the crime are principals. /did. 

4. To constitute the crime of receiving it is not necessary that the stolen 


goods should be traced to the actual personal possession of the person 
charged ; it is sufficient if it be shown that they were received by hisy 
agent or servant, or at his instigation deposited in some place directed 
by him, he knowing that they were stolen. did. 

. An indictment for larceny should describe the property alleged to be stolen 
with such particularity as will enable the Court to see that it is the sub- 
ject of larceny ; that will enable the accused to prepare any defence he 

may have, and protect him against a subsequent prosecution for the 

same act, Séate v. Nipper, 653. 
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is supported 


6. The charge that the defendant stole ‘* three bushels of corn,’ 
by proof that he stole three bushels of corn ‘‘in the ear.” did. 


LEGACY : 

1. A bequest of a pecuniary legacy ‘‘ out of the estate,”” or ‘‘to be paid,” 
or *‘ to be raised out of my estate,” is a charge first upon the personal, 
and after its exhaustion, upon the real estate of the testator. unless it 
can be seen from the context, or other parts of the will, that these terms 
were used in a more restricted sense, avd included only the personal 
estate. Worth v. Worth, 239 

2. The testator having, in the first clause of his will, given a pecuniary legacy 
to his wife to be paid to her in cash or bonds at her option, out ‘‘ of 
my estate,” and in subsequent clauses made specific devises of the 
greater part of his ** vea/ estate,” but in disposing of his personal pro- 
perty used the terms ‘‘ my estate.” //e/d, that the real estate specifi- 
cally devised was not chargeable with the payment of the pecuniary 
legacy to the wife. did. 

3. The testator bequeathed to his son M., ** four hundred dollars, to be paid 
him as follows : Upon the death of my wife, he shall recover forty dol- 
lars, and forty dollars annually thereafter, till the payments amount to 
four hundred dollars. The payments shall be made by my son J. 
and caughter E., each paying twenty dollars annually, and the 
property bequeathed to them shall be chargeable with said payments.” 
J. was appointed and qualified as executor. The property devised to 
E. was delivered to her, and that devised to J. was accepted by him, 
Held, That the devise to E. and J. was of specific property, encum- 
bered by the legacy to M., and upon the delivery to E. of her share, 
and the election of J. to take his, the executor was discharged of all 
liability in his fiduciary and representative character, and each became 
separately liable for a moiety of the legacy to be paid as directed. 
Hines v. Hines, 482. 


~ 


LIEN. 

1. In an action to recover for work and Jabor upon the consiruction of a house, 
the Court may, in a judgment for the amount due, clecree a lien on the 
premises, therefor. Oakley v. Van Noppen, 60. 

2. A proceeding under the statute (Zhe Code, $1790), to establish a claim 
against a married woman and to havea lien declared for materials fur- 
nished and work and labor done in erecting a house on her Jand, must 
be brought before a Justice of the Peace, if the amount claimed is 
under two hundred dollars. Smaw v. Cohen, 85. 

3. A lien is a right by which a person has the right to obtain satisfaction of 
a debt out of property belonging tothe debtor. Frick v. Hilliard, 117. 








wn 





LIQUOR : 


I, 


. In the absence of a special contract, one partner has no lien on his co- 
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partner’s interest in the partnership property for individual debts due 
him from the co-partner, vans v. Bryan, 174. 


. In order to constitute an agricultural lien, under the statute, the advances 


must have been made in order to raise the crop to which the lien at- 
taches. Woodlief v. Harris, 211. 


. It is not necessary for its validity, that a mortgage on crops then growing 


or to be planted, should contain a provision that the mortgagee should 
have the right to take possession on default. did. 

Where a mortgage of a crop to be thereafter produced, described it as fol- 
lows: ‘‘gives to M. W. a lien on all crops raised un lands owned or 
rented by me during the present year,” and it was found by the jury 
that the mortgagor owned a farm on which the cotton in dispute was 
raised; /¢ was held, that the description was sufficient, and the mort- 
gage valid. /did. 

Possession of the chattel on which a lien is claimed for work done at com- 
mon law, is absolutely necessary for the existence of the lien, and by 
the surrender of the possession, the lien is lost. A/cDougall v. Cra- 
pon, 292. 

Under the statute in regard to the liens of laborers and artisans, if the 
laborer has possession of the chattel on which he claims a lien, he can 
enforce it by a sale, but if he surrenders it, he loses his lien both at 
common law and under the statute. id. 


. If the laborer has never had possession of chattel on which the lien is 


claimed, or in cases when he cannot get possession, as in cases of re- 
pairs to houses, he can erforce his lien in the manner provided by the 


statute. did. ‘ 


. So, where a wagon was repaired by a laborer, who surrendered it to the 


owner before payment was made, i¢ was held, that the laborer had no 
lien on the wagon, either at common law or under the statute for his 
work done and materials furnished in making the repairs. //d. 


A number of persons in the city of Raleigh, in 1885, organized a club, for 
social and literary purposes, and became duly incorporated under the 
general law. Incidental to the main purposes of the organization, the 
members, but no other persons, were permitied to purchase from the 
defendant, its steward, meals, cigars and liquors, which were furnished 
by the club at a price fixed by its officers, sufficient to cover the cost, 
but not for the purpose of profit. In 1886, an election was in Raleigh 
township, under the Local Option Act, at which a majority of the votes 


were cast for prohibition. He/d, 


(1.) That the furnishing liquors to the members of the club under these cir- 


cumstances was a sale. 
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(2.) That such sale was in violation of the Local Option Act, and the defen. 
dant was guilty of a misdemeanor. Séate v. Lockyear, 633. 


2. The commissioners of Dare county, under the Act of 1876-77, ch. 260, 
as amended by ch. 38, Laws Special Session of 1880, have no power to 
grant licenses to sell spirituous liquors except ‘‘at Nag’s Head Hotel 
during the months of June, July, August and September.” Séat#e vy, 
Moody, 656. 

3. The words ‘‘ at Nag's Head Hotel” mean the locality of the premises 
forming part of or used with the building generally known by that name 
at the time of the enactment of the statute. /d/d. 


LOCAL OPTION: 

1. A number of persons in the city of Raleigh, in 1885, organized aclub, for 
social and literary purposes, and became duly incorporated under the 
general law. Incidental to the main purposes of the organization, the 
members, but no other persons, were permitted to purchase from the 
defendant, its steward, meals, cigars and liquors, which were furnished 
by the club at a price fixed by its officers, sufficient to cover the cost, 
but not for the purpose of profit. In 1886, an election was in Raleigh 
township, under the Local Option Act, at which a majority of the 
votes were cast for prohibition. Held, 

(1.) That the furnishing liquors to the members of the club under these cir- 
cumstances was a sale. 

(2.) That such sale was in violation of the Lucal Option Act, and the defend- 
ant was guilty of a misdemeanor. State v. Lockyear, 633. 


2. The commissioners of Dare county, under the Act of 1876-’77, ch. 260, 
as amended by ch. 38 Laws Special Session of 1880, have no power to 


grant licenses to sell spirituous liquors except ‘‘at Nag’s Head Hote! 
during the months of June, July, August and September.” Sfaée v. 
Moody, 656. 

3. The words ‘‘at Nag’s Head Hotel” mean the locality of the premises 
forming part of or used with the building generally known by that 
name at the time of the enactment of the statute. /did. 


~ 


MANDAMUS: 
If the term of the office into which the plaintiff, in mandamus, demands 
to be inducted, expires before final judgment, the Court can do nothing 
but dismiss the action. Colvard v. Commissioners, 515. 


MANSLAUGHTER : 


The prisoner and deceased quarreled, and both evinced a willingness to fig t, 
but were prevented by other persons—the prisoner went off, but came 
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back, when the deceased presented a loaded gun and commanded him 
to stand—the prisoner went into a house near by, but out of sight of 
deceased, and procured his gun and returned to the deceased, who im- 
mediately fired upon and slightly wounded the prisoner, and then sat 
his gun down—the prisoner then shot and killed deceased. He/d, 


(t.) That the prisoner was at least guilty of manslaughter. 
42.) That it was not error in the Court to charge the jury that under the cir- 
cumstances of this case, if they believed the evidence, the prisoner was 


guilty of manslaughter. State v. Crane, 619. 


MARRIAGE : 

1. While a Chancellor would require very strong evidence to rebut the fact 
of marriage where the parties have lived together as man and wife, and 
have generally been so reputed to be, after the death of one of them, it 
is error for the Judge to charge the jury that they must be governed by 
this rule. Ferrad/ v. Broadway, 551. 


2. Where a man and woman have lived together in adultery, the burden of 


-. 


proof is on those who allege a subsequent marriage to prove it, and the 


fact that there was a general reputation in the community that they were 
afterwards married, and the declarations of the man that such was the 
case, does not require strong and convincing evidence to rebut it, but it 
must be left to the jury to decide the fact of marriage upon a prepon- 


derance of evidence. did. 


MARRIAGE SETTLEMENT : 
1. Where, in 1862, a husband was about to enter military service, made a 
deed to his wife of certain land, for her support, but retained sufficient 
property to pay all of his existing debts ; /¢ was held, that the conside- 


ration was a meritorious one. Walton v. Parish, 259. 


Such deed relates back after registration to its date, and is not a marriage 


settlement, which is only valid from its registration, did. 


An executory agreement made between persons competent to contract, in 
contemplation of marriage, wherein it is stipulated by the wife, that 
she shall take an equal share with the heirs-at-law and distributees of 
the husband *‘ in lieu of dower and any other provision made and pro- 
vided by law for widows of deceased persons,” will be enforced by the 
Courts in the exercise of their equitable jurisdiction. Brooks v. Austin, 


474. 


MARRIED WOMEN: 


(See HUSBAND AND WIFE.) 
52 
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MASTER AND SERVANT: 

1. A master is bound to furnish to his servant, tools and appliances reasona- 
bly good and proper for the work the servant is to do, and to do every- 
thing essential to the proper prosecution of the work, without exposing 
the servant to any unnecessary danger, but his is not a guaranty of his 
safety, nor is he bound to protect him against his own neglect. Péeas. 
ants v. R. R. Co., 195. , 

2. One who enters upon the land of another, after being forbidden, as the 
servant, and at the command of a dona fade claimant, is not guilty of 
any criminal offence. State v. Winslow, 649. 


MONEY HAD AND RECEIVED: 

The rule that when one person takes and sells the personal property of an- 
other, the latter may waive the tort and recover the money, embraces 
the case where the person sued received the money in consequence of 
the action of a Court whose jurisdiction and process he invoked for 
that purpose. Olive v. Olive, 485. 

MORTGAGE: 

1. The distinction between a pledge and a mortgage of personal property is, 
(1) that in the former the “¢/e is retained by the pledger, while in the 
latter, it passes to the mortgagee, and (2) that, the delivery of the pos- 
session of the property to the pledgee, is absolutely essential to a pledge, 
while, detween the parties, but not against creditors or purchasers, such 
delivery is not necessary to the validity of mortgage. A/cCoy v. Las- 
siter, 88. 

. At common law, delivery and retention of the custody of the property, 
was necessary to the validity of a mortgage, as against creditors and 
purchasers, but now, by statute, registration is substituted therefor. 
Lbid. 

. A mortgage of chattels, in parol, is good, between the parties. No parti- 
cular form of words is necessary to the constitution of such a mortgage. 
It is sufficient if it appear that the parties intended it to operate as such. 
Lbid. 


. No particular words of conveyance are necessary to make a mortgage of 
personal property. rick v. Hilliard, 117. 


. The status of the mortgage relations, after the transfer of any interest by 
the mortgagor to a third party, cannot be changed to the detriment of 

the latter, without his consent. Ballard v. Williams, 126. 
30, the parties to a mortgage cannot stipulate for a higher rate of interest 
than that reserved by the mortgage, nor can they incorporate any addi- 
tional debt into the mortgage, nor can they agree that arrears of inter- 
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est should be converted int» principal money and bear interest as against 
puisne encumbrancers, or other assignee of the equity of redemption. 
lbid. 


7. In applying these rules, a vendor and vendee, when the purchase money, 


or a portion thereof, remains unpaid, will be regarded in the same light 


as a mortgagor and mortgagee. did. 


8. Where it appeared that the defendant had a registered mortgage on the 


land of the plaintiff, purporting to be signed by the plaintiff, but it was 
admitted that said mortgage was a forgery, and that the plaintiff had 
never executed it, a Court of Equity will entertain a suit to remove the 
cloud upon the plaintiff's title, although he is still in possession of the 
land. Byerly v. Humphrey, 151. 


g. Where, in an action to have an alleged forged mortgage cancelled as a 





10. In an action to foreclose a mortgage, the mortgagor may show that the 


cloud upon title, the defendant sets up as a defence, that the money 
advanced upon such forged mortgage was used to pay off a prior genuine 
mortgage, and asks to be subrogated to the nghts of the first mortgagee: 
Ji was held, that these facts could not be pleaded either as a defence 
or counter-claim in this action, but the defendant must set them up in 


a new action. did. 





consideration of the bond secured by the mortgage is tainted with usury. 


Arrington v. Goodrich, 462. 


11. The mortgagor covenanted, in addition to the stipulation to repay the 


I 


16. 


2. 


sums advanced with 8 per cent. interest, that he would ship to the 
mortgagee for sale, *‘ double the quantity of cotton necessary to pay the 
amount advanced, and in case of failure so to ship, to pay to the mort- 
gagee two and one-half per cent. on the amount failed to be shipped as 
liquidated damages for the breach of this covenant.” Whether such 


agreement is usurious upon its face, Quere. bid. 


Mortgages are good infer parfes without registration. Williams v. Jones, 


504. 


A mortgage both of land and personal property may be registered after 


the death of the mortgagor. did. 


The registration of a mortgage after a commission in bankruptcy, is good 


against the assignee. Llbid. 


Where a husband mortgaged a horse, but the mortgage was not registered 


until after his death, and prior to its registration the horse was assigned 
to the widow as a part of her year’s support; /¢ was Aedd, that the 
widow took the property subject to the mortgage lien. id. 


Where the land laid off as a homestead is subject to a mortgage, no ques- 


tion affecting the rights and priorities of the mortgagee can be raised 
unless he is a party to the action. ay v. Thornton, 571. 
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MOTION IN THE CAUSE: 
A motion in the cause is the proper remedy to set aside an irregular judg- 
ment. Neville v. Pope, 346. 


MULTIFARIOUSNESS : 

1. The provisions of The Code in regard to the joinder of causes of action, 
have not made any substantial change from the rules of equity practice 
in regard to multifarious bills, except to enlarge the right to unite in 
one action different causes of action. Heggie v. Hill, 303. 


2. Under the former equity practice, the bill was not multifarious, wnen 
there was a general right in the plaintiff, covering the whole case, 
although the rights of the defendants may have been distinct. did. 

3. Where there were two mortgages on a tract of land, and it was sold first 
under the second mortgage, and afterwards under the first, and then 
the interest of the purchaser at the sale under the first mortgage was 
sold under execution, an action by the purchaser at the sale under the 
second mortgage, against the purchaser at the execution sale, the pur- 
chaser at the sale under the first mortgage, and the first mortgagee 
alleging that the first mortgage debt was paid, or nearly so, at the time 
of the sale under that mortgage, and asking judgment, Ist. For the 
possession of the land if the debt had been paid, and if not; 2d. For 
an account of the amount due on the first mortgage, and for the pay- 
ment to him of the excess of the purchase money after paying the debt; 
Jt was held, that the complaint was not multifarious, and a demurrer 
for misjoinder of causes of action would be overruled. /dza. 


MURDER: 


The prisoner and deceased quarreled, and both evinced a willingness to fight, 
but were prevented by other persons—the prisoner went off, but came 
back, when the deceased presented a loaded gun and commanded him 
to stand—the prisoner went into a house near by, but out of sight of 
deceased, and procured his gun and returned to the deceased, who im- 
mediately fired upon and slightly wounded the prisoner, and then sat 
his gun down—the prisoner then shot and killed deceased. edd, 


(1.) That the prisoner was at least guilty of manslaughter. 


(2.) That it was not error in the Court to charge the jury that under the cir- 
cumstances of this case, if they believed the evidence, the prisoner was 
guilty of manslaughter. State v. Crane, 619. 


2. Upon the trial of an indictment for infanticide, where it appeared. there 
were no marks of violence upon the deceased, it was not erroneous to 
admit the testimony of an expert that there were several modes of caus- 
ing death without leaving upon the body any evidence of the means 
employed. State v. Morgan, 641. 





3. A former conviction for concealing the birth of a bastard child is no de- 
fence to an indictment for the murder of such child. Zhe Code, $1004. 
Lbid. 


NAG’S HEAD: 

1. The Commissioners of Dare county, under the Act of 1876-’77, ch. 260, 
as amended by ch. 38, Laws Special Session of 1880, have no power to 
grant licenses to sell spirituous liquors except ‘*‘ at Nag’s Head Hotel 
during the months of June, July, August and September.” State v. 
Moody, 656. 

2. The word's ** at Nag’s Head Hotel” mean the locality of the premises 
forming part of or used with the building generally known by that name 
at the time of the enactment of the statute. /did. 


NAVIGABLE STREAMS: 
1. Land covered by navigable water is not the subject of entry and grant. 
Hodges v. Williams, 331. 

By the common law the criterian whether a water was navigable was the 
ebb and flow of the tide, but this test has no application to the waters 
of this State, where the test is, whether or not the water is navigable 
for sea vessels. did. 

A water way lying wholly within a State, and not connected with other 
waters leading to the sea, is not navigable under the laws of the United 
States. bid. 

The riparian owner of land bordering on a river which is technically not 
navigable, but which is used as a highway of commerce, owns the land 
in the bed of the river, subject to an easement in the public to use the 
river for the purposes of transportation. 6?d. 

A lake fifteen miles long and eight miles wide, which is three and one-half 
feet deep, and which has no important inlet, and does not form a link 

in a chain of water communication, is not navigable. did. 


. 
The riparian owner of land on the bank of an unnavigable stream has no 
title ad filum aque, if the State has granted the bed of a stream to 


another. bid. 


. Where the bed of an unnavigable stream has been granted, a riparian pro- 
prietor is not entitled to land made by a withdrawal of the waters. /éid 


Where land is relicted by a sudden withdrawal of navigable waters it be- 
longs to the sovereign, but where the withdrawal is gradual it belongs 


to the riparian proprietor. did. 


NAVIGATION : 


1. The statute of the United States, (Rev. Stats., $4282), does not relieve 
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the owner of a vessel from the consequences of his own negligence, but 
only from that of his employees and servants. Woodhouse v. Cain, 113. 

2. Navigation upon a sound of limited area, lying entirely within a State, is 
inland navigation, and is not embraced in the provisions of the Act of 
Congress. Rev. Stats. of the U. S., $§4282, 4289. did. 


3. Navigation on Currituck Sound, in this State, is inland navigation. did. 


NEGLIGENCE : 

1. Where a horse was feeding within three feet of a railroad track, in plain 
view of the engineer, who did not slacken the speed of the train, or 
take other precautions, until the train was in close proximity to the 
horse, and he had gotten upon the track, /¢ was held, negligence. 
Snowden v. R. R. Co., 93. 

2. The statute of the United States, (Rev. Stats., $4282), does not relieve 
the owner of a vessel from the consequences of his own negligence, but 
only from that of his employees and servants. Woodhouse v. Cain, 11}. 


3. Where a section-master on a railroad was injured by using a dump-car, 
which it was necessary for him to use in the prosecution of his work, 
after he knew that it was out of order and in a dangerous condition, 
although he had been ordered by his superior to get another car, // was 
held, that the injury was the result of his own carelessness, and that he 
could not recover. Pleasants v. R. R., 195. 

4. If, in such case, both the master and servant had known of the dangerous 
condition of the car, and the servant had continued to use it and been 
injured in consequence, he could not recover; but it would be other- 
wise, if the servant had reported the condition of the car to the master, 
and he had promised to have it repaired promptly, and the servant had 
used it for a reasonable time, while waiting for the repairs to be made. 
Lbid. 

5. What constitutes negligence, or contributory negligence, is a question of 
law to be decided by the Court, and should not be left to the jury. 
Lbid. 

6. There is no requirement at common law, and no statute in the State, ob- 
liging railroad companies to fence their tracks. So, where in construct- 
ing a railroad, a portion of the plaintiff ’s pasture fence was removed, 
and a cut about eight feet deep was made where the fence had been, 
into which the plaintiff ’s horse fell and was killed, /¢ was held, that the 
railroad company was not liable. Jones v. R. R. Co., 328. 


NEGOTIABLE INSTRUMENTS: 


1. Where an accommodation note was made payable to the accommodation 
endorser, to be discounted at a particular bank, but it was not dis- 
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counted at this bank, but sold to a private individual; /¢ was held, 

that the endorsers were liable, although the sale was made without their 

knowledge. Parker v. McDowell, 219. 

2. Where a note is endorsed for the accommodation of the maker, to be dis- 
counted at a particular bank, it is not a fraudulent misapplication of 
the note, if it is discounted at another bank, or used in the payment of 
a debt, or in any other way for the credit of the maker. did. 

3. Where in such case, the note is made payable to the order of the cashier 
of a particular bank, to be discounted at that bank, but the bank re- 

fuses to discount it, and never acquires any right to the note, and it is 
afterwards discounted by a third party; /¢ was held, that the note was 
void, although the cashier endorsed it ‘‘ without recourse.” bid. 


If the accommodation paper is a bond, which the obligee refuses to ac- 
cept, it is void in the hands of a third person, for want of delivery, al- 


though he is a purchaser for value. déd. 


4. 


5. A draft payable at no particular place in a city or town, must be presented 
at the maker’s residence or place of business, if he has such, and if he 
has not, then the presence of the instrument in the place is a sufficient 
presentation. Bank v. Lutterloh, 495. 

6. Protest of an inland bill or domestic draft, operating entirely within the 
State, is not necessary, and presentation and notice of non-payment are 


sufficient to charge the drawee and endorsers. id. 


7. Under the provisions of Zhe Code, $49, a protest which sets out that a 
demand was made, and notice given, and the manner in which it was 
done, is prima facie evidence, even in the case of a domestic draft on 
which no protest was necessary, of the facts thus stated, but this may 


be rebutted by other evidence. id. 


8. Where a draft was drawn on a party having a place of business in a town, 
but was not made payable at any particular place, and the holder pro- 
tested it and notified the drawer without having presented it to the ac- 
ceptor, who had funds in his hands of the drawer sufficient to have paid 
the draft; /¢ was held, that the drawer was discharged from liability 
by the failure of the holder to present the draft to the acceptor. did. 


A promise or a partial payment by an endorser of a bill of exchange, after 
he has been released from liability by the neglect of the holder to notify 
him of its dishonor, to pay the whole, or even a part, of the sum named 
in the bill, if made with a full knowledge that he has been released by 
such neglect, will operate as a waiver, and bind him to the payment of 

Shaw v. McNeill, 535. 


9. 


the whole sum named in the bill. 





10. Protest is not necessary to fix the drawee and endorsers of inland bills of 
exchange with liability, although it is necessary in the case of foreign 
bills. did. 
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11, Even in foreign bills, the protest may be waived, and when this is done, it 
also waives presentment and notice. did. 


12. Although protest is not necessary on an inland bill, yet its waiver in such 


case, is construed to signify as much as when applied t> foreign bills, 
Lbid. 


13. So, where protest was waived on an inland bill, and no notice was given 
of its non-acceptance and non-payment to the endorsers; /¢ was held, 


that such notice was waived by the waiver of protest, and the endorsers 
were liable. did. 





NEW PROMISE: 


1. A new promise, to repel the plea of the statute of limitations, must be in 
writing. Zhe Code, $51. Bates v. Herren, 388. 

2. An acknowledgment that the contract sued upon was correct, and a 

promise by the obligor that it should be paid as soon as he could sel} 

some stock and make collections, is a conditional promise, and will not 

obstruct the running of the statute. Ibid. 


3. A promise by an obligor that he will pay, if he is not put to trouble, un- 
accompanied by a request for an indulgence, or an agreement for for- 
bearance, will not avoid the operation of the statute. /d7d. 


4. A promise or a partial payment by an endorser of a bill of exchange, after 
he has been released from liabilty by the neglect of the holder to notify 
him of its dishonor, to pay the whole, or even a part, of the sum named 
in the bill, if made with a full knowledge that he has been released by 
such neglect, will operate as a waiver, and bind him to the payment of 
the whole sum named in the bill. Shaw v. McNeill, 535. 


NEW TRIAL: 
1. Atrial new will not be granted where the action of the trial Judge, even if 
erroneous, could by no possibility injure the appellant. Auéis v. 
Screws, 215. 
. : \ : ° : Oo 
2. A new trial for newly discovered testimony will not be granted in the Su- 
preme Court, unless it clearly appears that the applicant therefor used 
all reasonable diligence to procure it on the former trial; that it is not 
merely cumulative or corroborative, and that it is necessary to prevent 


gross injustice, and that another trial will produce a different result. 
Sikes v. Parker, 232. 


3. It is not sufficient in an application for a new trial for applicant to state 
generally that he exercised diligence in his attempts to secure the evi- 


dence; he must set out the particulars of his efforts, so that the Court 
may see and judge of his diligence. did. 


4. A new trial will not be granted because of the submission of alleged im- 
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proper issues, when they were submitted after argument and without 
objection, and substantially cover the merits of the case. Clements v. 
Rogers, 248. 

. The Supreme Court will not consider exceptions, unless they point out in 
terms, or by reasonable implication, the error intended to be reviewed. 
So where the record showed that the appellant excepted generally to the 
entire charge, the exception was not considered. did. 


. It is not error to rule out evidence which could not aid the jury in passing 
on the issues to be tried. So, where the issue was, whether a certain 
tract of land in dispute, was intended by a testator to pass under a de- 
vise of his *‘ home place,” evidence that he had given parcels of land to 
certain of his sons, before his death, is irrelevant. Waggoner v. Bail, 
323. 

. The admission of immaterial evidence is no ground for a new trial, unless 
it appears that its admission probably worked injury to the appellant. 


Tbid. 


. Where, by inadvertence, a judgment is entered in this Court for a new 
trial, when it should have been one remanding the case, it will be cor- 
* rected on motion. Scott v. Queen, 340. 


. Where the relief sought in an action was the reformation of a deed, and 
for damages and a partition, and the Court below rendered judgment 
on the verdict in favor of the defendant, which was reversed on the 
appeal: /t was held, that venire de novo should not be granted, but the 
case should be remanded to be proceeded with as if no erroneous ruling 
had been made. did. 

. The testimony of one of the jury will not be received on a motion to set 
aside the verdict. La/oon v. Shearin, 391. 

. If there be an irreconcilable conflict in the findings of the jury upon the 
issues submitted, or between the verdict and the judgment, a new trial 
will be awarded. Morrison v. Watson, 479. 

. Where, under the former practice, a Court of Equity sent an issue to be 
tried by a Court of Law, it never granted a new trial, but this might be 
had in a proper case, by an application to the latterCourt. Ferrad/ v. 
Broadway, 551. 


. An inadvertent, erroneous instruction to the jury, accompanied by an ex- 


planation, or modification, which in effect corrects the error, will not be 
considered sufficient to award a new trial, unless it clearly appears that 
the jury was thereby misled and the appellant suffered wrong. Stave v. 
Keen, 646. 


NEWLY DISCOVERED EVIDENCE: 
1. A new trial for newly discovered testimony will not be granted in the Su- 


preme Court, unless it clearly appears that the applicant therefor used 


4 
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all reasonable diligence to procure it on the former trial; that it is not 
merely cumulative or corroborative, and that it is necessary to prevent 
gross injustice, and that another trial will produce a different result, 
Sikes v. Parker, 232. 

2. It is not sufficient in an application for a new trial for applicant to state 
generally that he exercised diligence in his attempts to secure the evi- 
dence; he must set out the particulars of his efforts, so that the Court 
may see and judge of his diligence. did. 


NOL PROS. : 
After the jury is empanelled in a criminal action the State cannot enter a nol 
pros. without the consent of the accued. State v. Thompson, 596. 


NON-SUIT : 

1. Where the trial Judge intimates an opinion that upon the plaintiff's own 
evidence he cannot recover; upon the appéal, the Supreme Court will 
consider all the evidence offered by the plaintiff as true, and in the most 
favorable light for him. Gidds v. Lyon, 146. 

2. Where in such case, the appellee founds his objection to the right to re- 
cover on the inadmissibility of the appellant’s evidence, it must appear 
of record that he objected thereto, otherwise the Supreme Court will 
consider such evidence as admissible and competent. did. 


3. A judgment of non-suit against a portion of the plaintiffs, terminates the 
action astoall. La/foon v. Shearin, 391. 

4. Where it is desirable or necessary to continue the action as to some, and 
discontinue it as to the other plaintiffs, the proper course is to permit or 
order a withdrawal of those who go out. did. 


NOTICE: 

A purchaser of land is conclusively presumed to have notice of all equities of 
persons—other than “his vendor—in possession of the premises. He 
should be dil'gent in informing himself of the condition of the title, and 
any loss incurred in consequence of his failure to do so, as between him 
and the occupant, must be borne by the former. Staton v. Davenport, 


II. 


OBSTRUCTING HIGHWAY : 
An incorporated railroad company is liable criminally for an obstruction of a 
public highway if it permits its engines, cars, &c., to remain thereon for 
a period longer than is reasonably necessary for their safe crossing. 
State v. R. R. Co., 602. 
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OFFICIAL BOND: 

1. In an action against a clerk and one of the sureties on his official bond, 
the record of a judgment against the clerk, and others of his sureties, 
in a previous action against them for the same demand, and on the 
same bond, but in which action the surety in the present action was not 
a party, is competent evidence to fix the amount due by the clerk. 
Morgan v. Smith, 396. 

2. Where money is paid into the clerk’s office, the obligations to hold and 
pay it over to the party entitled, when called on, is incurred when the 
money is received, and the bond then in force is responsible. If the 
clerk was elected to another term of office, and became his own succes- 
sor, the burden is on the sureties on the bond in force when the money 
was received by the clerk, to show that he has paid it over to himself as 
his own successor. /id. 

3. The failure of the clerk to pay over the money when it is demanded, is 
strong evidence of a conversion at some previous stage, and the burden 
of proof is on the defendants to show that the conversion was not made 
when the money was received. dd. 

4. A former sheriff must exhibit to the board of commissioners the receipts in 
full of the proper officers, for all public funds which he received, or 
ought to have received during his preceding official terms, before he 
will be permitted te re-enter upon a new term. Zhe Code, $2068. 
Colvard v. Com’rs, 515. 

5. The fact that he was able, ready and willing at the time of tendering his 
bond, to make settlement and payment of any liability on account of 
funds so received, does not dispense with the requirement that he shall 


produce receipts in full. did. 


6. A sheriff elect is not entitled to be inducted into office until he tenders the 
three bonds required by $2073 of Zhe Code, notwithstanding the fact 
that at the beginning of his term there is a tax collector in that county. 
Tbid. 


ORDINANCE: 
An ordinance of a city or town prescribing a penalty to be fixed in the dis- 
cretion of the Court, is uncertain and void. State v. Worth, 615. 


PARENT AND CHILD: 

The law will not interfere in the domestic government of families by punish- 
ing a parent for the correction of his child, however severe or un- 
merited it may be, unless it produces permanent injury, or is inflicted 
from malicious motives, and not from an honest purpose. Séa/e v. 
Jones, 588. 








PAROL TRUST: 


To establish a parol trust in one who has acquired the title to land, some- 
thing more than the simple declaration of the person sought to be 
charged is required; there must be proof of acts in connection there- 
with, inconsistent with a purpose on his part to purchase or hold the 
land for himself absolutely. Williams v. Hodges, 32. 




















PARTIAL PAYMENT: 


A promise or a partial payment by an endorser of a bill of exchange, after 
he has been released from liability by the neglect of the holder to notify 






him of its dishonor, to pay the whole, or even a part, of the sum named 
in the bill, if made with a full knowledge that he has been released by 
such neglect, will operate as a waiver, and bind him to the payment of 
the whole sum named in the bill. Shaw v. McNeill, 535. 













PARTIES : 


1. Where the statute allows an action to be brought for a penalty created by 





it, by any person who may sue for it, no person has such an interest in 
it as can be the subject of arbitration, until anaction has been brought. 
Middleton v. R. R. Co., 167. 












. The person claiming the penalty, and not the State, is the proper party 
plaintiff in an action for the penalty imposed on railroads by §1967 of 
The Code. did. 















3. Where claims due a partnership were placed in the hands of an attorney 
for collection, he is not liable to be called to an account in an action by 
one of the partners, unless it appears that the other partner is dead. 
Wiley v. Logan, 358. 


4. Tenants in common of an undivided interest in lands, are not entitled to 
have either actual partition, or a sale for partition of such interest, un- 
less the owners of the remaining interests are made parties to the pro- 
ceeding, the Statute—§rgo0q of Zhe Code—requiring that the whole 
tract shall be partitioned or sold—though shares may be allotted to some 
of the tenants, while a sale may be decreed as to others. Brooks v. 
Austin, 474. 


5. If a party to an action introduce and examine his adversary as a witness, 
the credibility of the latter is not open to attack, and it makes no dif- 
ference in that respect by which side he may be subsequently recalled. 
Olive v. Olive, 485. 


6. Where the land laid off as a homestead is subject to a mortgage, no ques, 
tion affecting the rights and priorities of the mortgagee can be raised 
Ray v. Thornton, 571. 











unless he is a party to the action. 
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PARTITION: 
ne- Tenants in common of an undivided interest in lands, are not entitled to have 
be either actual partition, or a sale for partition of such interest unless the 
Te- owners of the remaining interests are made parties to the proceeding, 
the the Statute—§1904 of Zhe Code—requiring that the whole tract shall 


be partitioned or sold—though shares may be allotted to some of the 
tenants, while a sale may be decréed as to others. Brooks v. Austin, 


474. 
er 
ify PARTNERSHIP: 
ed 1. In the absence of a special contract, one partner has no lien on his co- 
by partner's interest in the partnership property for individual debts due 
of him from the co-partner. vans v. Bryan, 174. 
2. A partner is entitled to his personal property exemption out of the part- 
nership property before a debt due by him individually to his co-partner 
‘can be deducted therefrom, on a settlement of the partnership. bid. 
y 3. Partners stand in the relation of trustees for each other, and something 
n must be done to render that relation adversary, before the Statute of 
q Limitations will begin to run. Rencher v. Anderson, 208. 
4. Upon the trial of an issue as to the existence of a partnership between the 
y plaintiff and the intestate of defendant, the former is not a competent 
f witness to prove the fact of the partnership, nor the fact that his prop- 
erty went into the possession of the intestate as a portion of the part- 
nership stock, unless it affirmatively appears that his knowledge of such 
4 facts was not derived from conversations and transactions with the de- 
j ceased. Sikes v. Parker, 232. 


5. Where claims due a partnership were placed in the hands of an attorney 
for collection, he is not liable to be called to an account in an action by 
one of the partners, unless it appears that the other partner is dead. 
Wiley v. Logan, 358. 


PENAL STATUTE: 

1. The rule that a penal statute must be strictly construed, means no more 
than that the Court, in ascertaining the meaning of such a statute, can- 
not go beyond the plain meaning of the words and phraseology em- 
ployed, in search of an intention not certainly implied by them, and 
when there is reasonable doubt as to the meaning of the words used in 
the statute, the Court will not give them such an interpretation as to 
impose the penalty, nor will the purpose of the statute be extended by 
implication, so as to embrace cases not clearly within its meaning, 
Hines v. R. R. Co., 434. 





2. This rule is, however, never to be applied so strictly as to defeat the clear 
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intention of the Legislature, and if the intention to impose the penalty 
clearly appears, that is sufficient, and it must prevail. did. 


PENALTY : 

1. Where the statute allows an action to be brought for a penalty created by 
it, by any person who may sue for it, no person has such an interest in 
it as can be the subject of arbitration, until an action has been brought. 
Midaleton v. R. R. Co., 167. 


2. The person claiming the penalty, and not the State, is the proper party 
plaintiff in an action for the penalty imposed on railroads by $1967 of 
The Code. did. 


PERJURY: 


Where a witness testified on the trial of an indictment for larceny that an 
officer took from the possession of the defendant therein certain coins, 
marked, by which he, witness, was enabled to identify them as his prop- 
erty: Hedd, that the testimony was material, and if wilfully false, con- 
stituted the crime of perjury. State v. Hare, 682. 


PERSONAL PROPERTY EXEMPTION : 


1. The personal property exemption exists only during the life of the home- 
steader, and after his death his widow has no right to have it allotted 
toher. Smith v. McDonald, 163. 


2. A partner is entitled to his personal property exemption out of the part- 
nership property before a debt due by him individually to his co-partner 
can be deducted therefrom, on a settlement of the partnership. Zvans 
v. Bryan, 174. 

3. A debtor is entitled to $500 of personal property as a personal property 
exemption, and when this amount has been once allotted, and has been 
diminished by use, loss or other cause, the debtor has a right to have 
any other personal property he may have exempted, up to the prescribed 
limit. Campéell v. White, 344. 

4. A return of the appraisers of the personal property set apart, which desig- 
nates it with sufficient certainty, is all that the statute requires. Ray 
v. Thornton, 571. 


5. An allotment of a homestead will not be set aside, because it might have 
been assigned in a manner more convenient to the homesteader. bid. 


PETITION TO REHEAR: 

In petitions to rehear, the petitioner will not be allowed to assign other 
grounds for an alleged error than those presented at the first hearing. 
McDonald vy. Carson, 377. 
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PLEADING: 


It is too late, after submission to arbitration, to object that a counter- 
claim has been improperly pleaded; the objection should have been 
taken by demurrer or otherwise in apt time. oddins v. Killebrew, 19. 


. The affidavit filed preliminary to obtaining requisition for the seizure and 


delivery of property will not be treated as a complaint, and its aver- 
ments cannot cure a defect in the summons, or complaint. Singer 


M’f'g Co. v. Barrett, 36. 


. The Court ought not to render judgment upon an aspect of the case not 


presented by the pleadings, or verdict upon the issues submitted to the 
jury. Oakley v. Van Noppen, 60. 


. The Statute in regard to the verification of pleadings contemplates only 


two cases, in which the affidavit may be made by the attorney: One, 
when the action is founded upon a written instrument for the payment 
of money only, and such instrument is in the possession of the attorney; 
and the other, when the material allegations are within the personal 
knowledge of the attorney. Hammersiaugh v. Farrior, 135. 


. Where a verification to a complaint stated that it was made by the attor- 


ney because the plaintiffs were non-residents, and that his means of 
knowledge were derived from an affidavit of the plaintiff, and from ad 
missions made to him by the defendant, but did not state that the ma- 
terial allegations were within his personal knowledge; /¢ was held, to 
be insufficient, and the defendant had the right to file an unverified an- 
swer. did. 


. A judgment by default final cannot be rendered unless the complaint is 


verified, bid. 

Where the complaint alleges that the plaintiff sold to the defendant cer- 
tain goods, wares and merchandise, for which he promised to pay a sum 
certain, and the complaint is verified, the plaintiff is entitled to a judg- 
ment by default final upon a failure to answer, or upon the filing of an 
unverified answer. Hartman v. Farrior, 177. 

Where the complaint only alleges the value of the goods sold, without also 
alleging a promise to pay, or where the complaint is not verified, upon 
a failure to answer, the judgment should be by default and inquiry. /6éd. 


. Where the complaint alleged that the plaintiff was employed as the en- 


gineer of the defendant, and rendered services to the defendant, /¢ was 
held, that he could recover either on the special contract, or on the 
common count. Lewis v. R. R. Co., 179. 

It is not error to refuse to submit an issue which is not raised by the plead- 
ines. bid, 


. After a party has pleaded, it is too late to take any objection to the pro- 


cess by which he was brought into Court, Butts v. Screws, 215. 
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12, Where the record of a judgment of the Court of another State is sued upon 
in this State, it is not necessary to allege in the complaint, or to prove 
that it was warranted by the law of the State in which it was pro- 
nounced. The record is the highest and conclusive evidence of that fact. 
Miller v. Leach, 229. 


13. In an action to injoin the collection of a judgment on the ground of want 
of jurisdiction in the court which rendered it, a transcript of the record 
should be set out, so that the court can see from the record itself, 
whether or not there was a fatal lack of jurisdiction. Neville v. Pope, 
346. 

14. The defence of coverture must be pleaded in order to be available. did. 


15. New matter set up in the answer, not relating to a counter claim, is taken 
to be controverted without further pleading-—- 7he Code, $268. The 
Court however may require a formal reply to such new matter. Zhe 
Code, §248. Fitzgerald v. Shelton, 519. 


16. In an action to recover land, it is competent for one party to show that a 
deed offered by the other, in support of his title, is void for want of 
capacity in the vendor, although such deed may have been specially set 
up in the pleadings and relied upon, and no formal reply thereto or 
notice of attack given before the trial. did. 

17. Mere matters of evidence should never be pleaded, as they do not raise 
issues, and when they are pleaded, they should be disregarded. Farrior 
v. Houston, 578. 

18. Where the defendant in his answer denied a material allegation in the 
complaint, but went on to state evidential facts ; /¢ was hedd, that the 
bad plea did not vitiate the good one, and it should be treated as sur- 
plusage. bid. 

1g. A plea of not guilty by a corporation to an indictment, is an admission of 
its corporate existence. State v. R. R. Co., 602. 


PLEDGE : 


The distinction between a pledge and a mortgage of personal property is, 
(1), that in the former the “#/¢/e is retained by the pledger, while in the 
latter, it passes to the mortgagee, and (2), that the delivery of the pos- 
session of the property to the pledgee, is absolutely essential] to a pledge, 
while, detween the parties, but not against creditors or purchasers, such 
delivery is not necessary to the validity of mortgage. McCoy v. Lassi- 
ter, 88. 


POLICE POWER : 





The statute authorizing the condemnation of private property for the pur- 
pose of draining lowlands, is the exercise by the State of its power for 
police regulation, and is constitutional. Winslow v. Winslow, 24. 
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upon POSSESSION : 
ata 1. A purchaser of land is conclusively presumed to have notice of all equities 
pro- of persons—other than his vendor—in possession of the premises. He 
fact. should be diligent in informing himself of the condition of the title, and 
any loss incurred in consequence of his failure to do so, as between him 
vant and the occupant, must be borne by the former. Staton v. Daven- 
self, 2. Where a party entitled to the possession of land, enters thereon, he is 
ope, presumed in law to enter under, and in pursuance of his right, no matter 
whet may have been the motive for the entry, and he is at once clothed 
id. with every right he can have by virtue of his title which could be asserted 
=: by entry. Nixon v. Williams, 103. 
"he 3. The possession of a widow, to whom no dower has been assigned, is not 
"he adverse to the heirs-at-law of her deceased husband. did. 

4. Where the wife of the plaintiff, now dead, was entitled to the land in dis- 
ta pute as heir-at-law, and her husband rented it as tenant of the ances- 
of tor’s widow, but the wife lived on the land, He/d, that she had such 
set seizin as entitled her husband to an estate by the curtesy. did. 
or 5. Where it appeared that the defendant had a registered mortgage on the 

land of the plaintiff, purporting to be signed by the plaintiff, but it was 
se admitted that said mortgage was a forgery, and that the plaintiff had 
a never executed it, a Court of Equity will entertain a suit to remove the 

cloud upon the plaintiff's title, although he is still in possession of the 
¥ land. Byerly v. Humphrey, 151. 
e 6. While it seems that the declarations of one in possession at the time may 
7 operate as an estoppel, to give them such effect, they must constitute a 

clear and definite recognition of the alleged superior title. Graydeal v. 
f Davis, 508. 

7. The declarations of one under whom a defendant in ejectment claims, 
will not work an estoppel, if the person making them is not in possees- 
sion. bid. 

8. Where there is no actual possession, the superior title draws to it the pos- 

session. Deming v. Gainey, 528. 

g. The declarations of the owner of land, made while in possession in dero- 
gation of his title, are evidence both against him and one claiming title 
under him. MaGee v. Blankenship, 563. 

10, /t seems that declarations made after the execution of a deed, but while 
the grantor remains in possession and exercising proprietary rights are 
admissible in evidence against the vendee. did. 

11. One who peaceably enters upon land, believing at the time that he had 








the right to do so, and erects houses thereon, but, being still in posses- 
sion, tears them down and removes them upon discovering that he was 
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upon the lands of another, is not such a trespasser as will subject him 
to a conviction under $1062 of Zhe Code. State v. Reynolds, 616. 


12. Possession, actual or constructive, is essential to the maintenance of an 
action for trespass. did. 


POWERS: 
1. An administrator, cum testamento annexo, can execute any power confer. 
red by the will on the executor therein named. Council v. Averett, 131. 
2. As a general rule, where a will directs lands to be sold for division among 
devisees, and no person is designated to make the sale, neither an exe- 
cutor, nor an administrator with the will annexed, can execute the 
power, but such power may be conferred upon them, either by express 
words, or by reasonable implication from the provisions of the will. did. 


3. Where the fund to be divided is to be raised by a sale of both real and 
personal property, or where the fund to be raised by the sale is to pay 
debts, or discharge legacies, or is to pass into the hands of the execu- 
tor, to be applied by him by virtue of his office, the executor can exe- 
cute the power of sale, as to the realty, although the will does not con- 
fer it on him in direct terms. did. 


4. So, where a testator gives all of his property of every description, to his 
wife for life, and at her death, to be sold and divided among his chil- 
dren, /¢ was held, that by necessary implication, the will conferred the 
power of sale on the executor, and a sale, by an administrator with the 
will annexed, of the realty, made after the death of the life tenant, 
passed a good title. /did. 


PRELIMINARY EXAMINATION : 

Where the magistrate, before whom a prisoner charged with a crime was 
brought, but before the warrant was returned, or any of the witnesses 
had been sworn, and before the prisoner was informed of the charge 
against him, asked the prisoner if he was ready to proceed, and the lat- 
ter replied that he was not, because of the absence of certain witnesses 
by whom he expected to prove a state of facts relied upon as a defence, 
Held, 


(1.) That the ‘‘ examination ” contemplated by $S1144, 1145 and 1146 of 
The Code, had not then commenced, and any declaration pertinent to 
the charge, then made by the prisoner, was competent evidence against 
him, though he was not ‘‘ cautioned.” State v. Conrad, 666. 


(2.) That is was competent to prove that the matters of defence set up on the 
preliminary examination were contradictory of those relied upon at the 
trial. did. 











INDEX. 803 


PROBATE : 

1. A Deputy Clerk cannot take proof of the execution of a deed or other 
instrument, or make any order in regard to their registration. Zatom 
v. White, 453. 

2. Section 1260 of Zhe Code, rendered valid all probates of deeds, &c., made 
before the officers therein named, prior to the twelfth day of February, 
1872 ; and registrations made in pursuance of such probates are embraced 
within the operation of the statutes, although made after that date, but 
before the enactment of Zhe Code. Such legislation does not disturb 
vested rights. did. 


3. A person who cannot write, but who makes his mark, or uses any other 
device by which he, or others, may identify himself with the transaction, 
is a competent attesting witness to the execution of written instruments, 


Lbid. 


4. The registration of a deed, or other instrument requiring registration, 
made upon proof of execution by a witness who could not write, but 
who in fact witnessed the signing, and directed his name to be sub- 
scribed as a witness, is not void, though irregular ; and on a trial, upon 
proof of the execution by such witness or other competent testimony, 
the deed will be admitted in evidence without further registration. did. 


PROBATE JUDGE: 

1. Although the office of ‘‘ Probate Judge” is abolished, the powers and 
jurisdiction of that officer are now exercised by the Clerks of the Supe- 
rior Court—not as the servant or ministerial officer of or acting as and 
for the Superior Court, but as an independent tribunal of original juris- 
diction. Edwards v. Cobb, 4. 

2. The Clerk of the Superior Court, as the successor of the Probate Judge, 
has jurisdiction of the proceeding for the removal of an executor or 


administrator. did. 


PROCESS : 
1. A general appearance by counsel cures all antecedent irregularity in the 
service of process, and puts the defendant in Court, just as if he had 
been personally served with process. Penniman v. Daniel, 341. 


2. Where it is desired to take advantage of any defect in thé service of pro- 
cess, a special appearance should be entered for that purpose. did. 


3. So, where a defendant demurred because he had not been properly served, 
but a general appearance was entered by his counsel ; /¢ was he/d, that 
the appearance waived any irregularity in the service, and the demurrer 
was properly overruled. did. 








PRODUCTION OF PAPERS: 


1. Under the present statute (7e Code, §1373), no affidavit in necessary in 
order to get an order for the production of papers in the possession of 
the adverse party, but the Court now has power, on motion and due 
notice, to require the production of papers or books which contain evi- 
dence pertinent to the issue. McDonald v. Carson, 377. 


2. Due notice in sufficient notice to enable the party to have the document 
present when called for. did. 


PROMISSORY NOTES: 

1. Where an accommodation note was made payable to the accommodation 
endorser, to be discounted at a particular bank, but it was not dis- 
counted at this bank, but sold toa private individual: /¢ was held, that 
the endorsers were liable, although the sale was made without their 
knowledge. Parker v. McDowell, 219. 

2. Where a note is endorsed for the accommodation of the maker, to be dis- 
counted at a particular bank, it is not a fraudulent misapplication of 
the note, if it is discounted at another bank, or used in the payment of 
a debt, or in any other way for the credit of the maker. did. 


3. Where in such case, the note is made payable to the order of the cashier 
of a particular bank, to be discounted at that bank, but the bank re- 


fuses to discount it, and never acquires any right to the note, and it is 
afterwards discounted by a third party; /¢ was held, that the note was 
void, although the cashier endorsed it ‘‘ without recourse.” did. 

4. If the accommodation paper is a bond, which the obligee refuses to ac- 
cept, it is void in the hands of a third person, for want of delivery, al- 
though he is a purchaser for value. did. 


PROTEST : 

1. A draft payable at no particular place in a city or town, must be presented 
at the maker’s residence or place of business, if he. has such, and if he 
has not, then the presence of the instrument in the place is a sufficient 
presentation. Bank v. Lutterloh, 495. 

2. Protest of an inland bill or domestic draft, operating entirely within the 
State, is not necessary, and presentation and notice of non-payment are 
sufficient to charge the drawee and endorsers. did. 

3. Under the provisions of 7'%e Code, $49, a protest which sets out that a de- 
mand was made, and notice given, and the manner in which it was done, 
is prima facie evidence, even in the case of a domestic draft on which 
no protest was necessary, of the facts thus stated, but this may be re. 
butted by other evidence. did. 

4. Where a draft was drawn on a party having a place of business in a town, 
but was not mrade payable at any particular place, and the holder pro- 
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tested it and notified the drawer without having presented it to the ac- 
ceptor, who had funds in his hands of the drawer sufficient to have paid 
the draft, /¢ was he/d, that the drawer was discharged from liability by 
the failure of the holder to present the draft to the acceptor. bid. 


. Protest is not necessary to fix the drawee and endorsers of inland bills of 
exchange with liability, although it is necessary in the case of foreign 
bills. Shaw v. McNeill, 535. 


. Even in foreign bills, the protest may be waived, and when this is done, 
it also waives presentment and notice. /did. 


. Although protest is not necessary on an inland bill, yet its waiver in such 
case, is construed to signify as much as when applied to foreign bills. 
lbid. 

. So, where protest was waived on an inland bill, and no notice was given 
of its non-acceptance and non-payment to the endorsers, /¢ was held, 
that such notice was waived by the waiver of protest, and the endorsers 
were liable. did. 


PUBLIC OFFICER: 

1. Proof that a person acted, and was recognized, as a public officer, is prima 
facie evidence that he was duly qualified. This rule is applicable alike 
to criminal and civil actions, and to actions in which the officer is him- 
self a party. If, however, the title to the office, or the legality of the 
appointment is put in issue by the pleadings, the proof must support 
the allegation. TZatom v. White, 453. 

2. One wrongfully in the possession of an office and exercising its functions 
with public acquiescence, is an officer de facto, and so far as third par- 
ties are concerned, his acts are as binding as if he were an officer de 
jure. State v. Speaks, 689. 


PUNISHMENT: 
1. Persons convicted of fornication and adultery may be imprisoned in the 
common jail for a period to be fixed in the discretion of the Court. 
The Code, $$1041 and 1097. State v. Manly, 661. 


2. The Court has power, during the Term, to correct or modify an unexecu- 
ted judgment in criminal as well as in civil actions. /did. 


QUASHING: 


A warrant will not be quashed because it does not contain the necessary de- 
scriptive words of the alleged offence, when it refers to an *‘annexed 
affidavit” in which all the essential averments are made. State v. Wins- 


low, 649. 
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RAILROADS : 


1. Where the charter of a railroad corporation contains a provision as to the 
manner of condemning land for its right of way, the method pointed 
out by such provision, and not that prescribed by the general law, mus; 
be followed. &. R. Co. v. Ely, 77. 


2. Where a horse was feeding within three feet of a railroad track, in plain 
view of the engineer, who did not slacken the speed of the train, or 
take other precautions, until the train was in close proximity to the 
horse, and he had gotten upon the track, /¢ was held, negligence. 
Snowden v. R. R. Co., 93. 


3. The person claiming the penalty, and not the State, is the proper party 
plaintiff in an action for the penalty imposed on railroads by $1967 of 
The Code. Middleton v. Railroad, 167. 


4. Where the charter and by-laws of a railroad corporation provided that the 
Chief Engineer could only be appointed by the President and Directors, 
but the Vice-President and Superintendent were the officers who had 
the management of the affairs of the corporation, /¢ was hed, that they 
had implied authority to employ an engineer, especially when there 
was no Chief Engineer, and the services of an engineer were necessary 
for the proper conduct of corporation. Lewis v. The Railroad, 179. 


5. If in such case, the President and Directors are notified of such appoint- 
ment, and receive the work of the engineer without objection, they are 
held to have ratified the appointment. did. 


6. A master is bound to furnish to his servant tools and appliances reasonably 
good and proper for the work the servant is to do, and to do everything 
essential to the proper prosecution cf the work, without exposing the 
servant to any unnecessary danger, but his is not a guaranty of his 
safety, nor is he bound to protect him against his own neglect. Pé/eas- 
ants v. R. R. Co., 195. 


7. Where a section-master on a railroad was injured by using a dump car, 
which it was necessary for him to use in the prosecution of his work, 
after he knew that it was out of order and in a dangerous condition, 
although he had been ordered by his superior to get another car, /¢ was 
held, that the injury was the result of his own carelessness, and that he 
could not recover. did. 


8. If, in such case, both the master and servant had known of the dangerous 
condition of the car, and the servant had continued to use it and been 
injured in consequence, he could not recover; but it would be other- 
wise, if the servant had reported the condition of the car to the master, 
and he had promised to have it repaired promptly, and the servant had 
used it for a reasonable time, while waiting for the repairs to be made. 
Lbid. 


g. There is no requirement at common law, and no statute in the State, 
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12. 


13. 
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16. 
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obliging railroad companies to fence their tracks. So, where in con- 
structing a railroad, a portion of the plaintiff's pasture fence was 
ren.oved, and a cut about eight feet deep was made where the fence 
had been, into which the plaintiff's horse fell and was killed; /¢ was 
held, that the railroad company was not liable. Jones v. R. R. Co., 
328. 


. In an action against a railroad for the penalty imposed by the Statute for 


failing to ship freight delivered to it for transportation, within five days 
after the delivery, evidence which goes to show that other freight was 
delivered by agents of the plaintiff, who gave instructions to the agent 
of the corporation in regard to its shipment, is immaterial, and it is not 
error to exclude it. McGowan v. R. R. Co., 417. 


Where freight is delivered by a shipper to a common carrier for transpor- 
tation, in the absence of an express contract to the contrary, there is an 
implied agreement that it shall be forwarded in a reasonable time, and 
the Statute (7he Code, $1907,) fixes five days as such reasonable time. 
lbid. 


Where a bill of lading provided that the corporation should not be held 
liable for wrong carriage or wrong delivery of goods that were marked 
with initials, numbered, or imperfectly marked; /¢ was held, not to 
cover a failure to duly forward goods only marked with an initial. dd. 


The Legislature has power to compel railroad corporations, and common 
carriers of a like kind, to discharge the obligations which they owe to 
the pnblic, by reasonable statutory regulations, because of their guasi 
public nature, and because they exercise and enjoy rights and franchises, 
granted by the public. did. 

The Legislature may regulate the methods of business of such corpora- 
tions, in a general way, so as to promote the public good, and to the ex- 
tent that the exercise of the powers conferred on them, affect the pub- 
lic, it has the right, through the Legislature, to have a voice in their ex- 
ercise. bid. 


. A clause in the charter of a railroad corporation, which confers upon its 


officers the power to fix its charges for the transportation of freight, is 
not infringed by a Statute which imposes a penalty for a failure for five 
days to forward freight delivered for shipment, and which does not, in 
terms or by implication, attempt to regulate the amount to be charged 
for such transportation. did. 


The Statute in this State (7e Code, $1966), imposing a penalty on any 
railroad which shall charge for the transportation of any freight over its 
road, a greater amount than shall be charged at the same time by it for 
an equal quantity of the same class of freight, transported in the same 
direction over any portion of the same railroad of equal distance, does 
not apply to freight to be transported to other States, and the penalty 
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imposed by the Act is not incurred by a violation of its provisions in 
transporting this class of freight. McGwigan v. R. R., 428. 

17. If this Statute had in terms been made to apply to freight to be trans- 
ported from one State to another, it would have been in conflict with 
Art. I, $8, of the Constitution of the United States, and consequently 
void. bid. 

18. The Statute of this State (7he Code, $1966), which imposes a penalty on 
any railroad which shall charge for transportation of any freight over 
its road a greater amount than shall be charged at the same time by it 
for an equal quantity of the same class of freight, transported in the 
same direction over any portion of the same railroad, of equal distance, 
is to be construed to mean, that the compensation charged shippers for 
carrying an equal quantity of the same class of. freight, going in the 
same direction, must be equal in amount for equal distances, no matter 
on what part of the road, at any time while its list of charges for car- 
rying freight remains unchanged. Hines v. R. R., 434. 

. The Statute embraces all railroads doing business in this State, whether 
incorporated by the laws of this State or not, the object of the Statute 
being to secure uniformity in charges for transporting freight by all rail- 
roads doing business in this State. did. 

. Where a railroad corporatian chartered by another State, leases a railroad 
chartered by this State, it is bound to observe and obey all laws of this 
State regulating the business of transportation. /did. 

. Where a railroad corporation is chartered by the laws of this State, and 
also of another State, it is completely subject to the laws of this State, 
except as otherwise expressly provided by its charter. did. 


. The penalty imposed by $1966 of 7%e Code, is incurred when the prohib- 
ited charge is made. It is not necessary that the illegal charge should 


have been paid. did. 


. T:e words in this Statute, ‘‘ transported in the same direction,” etc., 
mean the direction in which the freight is carried from the depot where 
the shipment is made, and embraces branches of the same road in that 
direction, which are used in connection with, and as a part of the same 
road. If the corporation uses two or more distinct roads, not in con- 
nection, #¢ may de, that it could have a different class of charges for each 
of itsroads. bid. 


. Discrimination in freight tariffs by railroad companies, means to charge 
shippers of freight, unequal sums for carrying the same quantity of 
freight equal distances; that is, more in proportion for a short than for 
along distance. did. 


. An incorporated railroad company is liable criminally for an obstruction 
of a public highway if it permits its engines, cars, &c., to remain there- 
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on for a period longer than is reasonably necessary for their safe cross- 
ing. State v. R. R. Co., 602. 


‘RATIFICATION : 
1. Where the charter and by-laws of a corporation ‘provided that the chief 
engineer could only be appointed by the president and directors, but 
the vice-president and superintendent were the officers who had the 


management of the affairs of the corporation; /¢ was held, that they 


had implied authority to employ an engineer, when his services were 
necessary. “Lewis v. XR. R. Co., 179. 

2. If in such case, the president and directors are notified of such appoint- 
ment, and receive the work of the engineer without vbjection, they are 
held to have ratified the appointment. did. 


3. Where it is sought to show that an infant has ratified a contract in regard 
to his property, made while he was an infant, evidence is admissible to 
show that the money received in pursuance of such contract was used 
for the infant’s advantage, with his knowledge. This evidence does 
not of itself show a ratification, but is admissible as explanatory of what 
occurred. -Owens v. Phelps, 286. 


RECORD: 

1. By virtue of the Constitution of the United States, and Acts of Congress 
in pursuance thereof. the judgments of other States are put upon the 
same footing as domestic judgments. They are conclusive of all ques- 
tions involved in them, except fraud in their procurement, and whether 
the parties were properly brought before the Court. J/iller v. Leach, 
229. 

2. Where the record of a judgment of the Court of another Siate is sued 
upon in this State, it is not necessary to allege in the complaint, or to 
prove that it was warranted by the law of the State in which it was 


pronounced. The record is the highest and conclusive evidence of that 
fact. dri. 


3. If by the inadvertence of the Court, or of any one-acting for it, the judg- 
ment entered, or record made, is not in conformity to that pronounced 
or ordered, the Court may at any time, upon the application of any per- 
son in interest, or ex mero motu, correct-it so that it shal] truly express 
the aetion of the Court. This jurisdiction is distinct from that confer- 
red by §274 of Zhe Code, which provides a remedy for relief against 
excusable mistake, &c., of parties to the action. Strickland vy. Strick- 
land, 471. 


4, Courts have the power at any time in their discretion, to amend and cor- 
rect their records nunc pro func, so that they shall speak the truth; and 
neither the findings of fact by them, nor the exercise of their discre- 
tion, are reviewable upon appeal. State v. Warren, 674. 
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REGISTRATION: 


1. At common law, delivery and retention of the custody of the property, 






was necessary to the validity of a mortgage, as against creditors and 






purchasers, but now, by statute, registration is substituted therefor, 


McCop v. Lassiter, 88. 







2. A mortgage of chattels, in parol, is good, between the parties. No parti- 
cular form of words is necessary to the constitution of such a mortgage. 
It is sufficient if it appear that the parties intended it to operate as such. 
Tbid. 


Where a note given for the purchase of an engine and boiler, provided 






that it should be a lien upon the property sold’ for which it was given, 






until it was paid in full at maturity, at which time the engine and boiler 






should be at the disposatof the vendors, which note was never regis- 






tered, /¢ was held, not to be a conditional sale, and that a party who 






* had purchased the engine and boiler from the vendee before the note 






was paid, without notice, took it discharged of any claim of the originab 
vendors. Frick v. Hilliard, 117. 






4. As between the parties, a conditional sale is binding, although not reduced 
to writing or registered. The Code, $1275, only requires them to be 






reduced to writing and regisjered, as against creditors and purchasers 





for value. Butts v. Screws, 215. 





s. At common law, mortgages of personal property were not required to be 
reduced to writing, and our statute only requires them to be reduced to 






writing and registered as affecting creditors and purchasers for value, 
Tbid. 
Where a deed was made from a husband directly to his wife for her sup- 

port, in 1862, but which was lost and was not registered until 1884, # 











was held, that it was not a marriage settlement, and after registration 
it related back to its date. Walton v. Parish, 259. 






7. Deputy clerks cannot take proofs of the execution, or make orders con- 
cerning the registration of instruments required to be registered. Zatonr 


v. White, 453- 







§. Section 1260 of Zhe Code, rendered valid all probates of deeds, &c., made 
before the officers therein named, prior to the twelfth day of February, 
1872; and registrations made in pursuance of such probates are em- 







braced within the operation of the statutes, although made after that 
date, but before the enactment of Zhe Code. Such legislation does not 







disturb vested rights. did. 





g. A person who cannot write. but who makes his mark, or uses any other 
device by which he, or others, may identify himself with the transac- 






tion, is a competent attesting witness to the execution of written instru 


lbid- 





ments. 








The registration of a deed, or other instrument requiring registration, 
made upon proof of execution by a witness who could not write, but 
who in fact witnessed the signing, and directed his name to be sub- 
scribed as a witness, is not void, though irregular; and on a trial, upon 
proof of the execution by such witness or other competent testimony, 
the deed will be admitted in evidence without further registration. Zdid. 

Mortgages are good infer partes without registration. Williams v. Jones, 
504. 

A mortgage both of land and personal property may be registered after 
the death of the mortgagor, did. 

The registration of a mortgage after a commission in bankruptcy, is good 
against the assignee. did, . 

Where a husband mortgaged a horse, but the mortgage was not registered 
until after his death, and prior to its registration the horse was assigned 
to the widow as a part of her year’s support; /¢ was held, that the 
widow took the property subject to the mortgage lien. did. 


RELICTED LAND. 

Where land is relicted by a sudden withdrawal of navigable waters it belongs 
to the sovereign, but where the withdrawal is gradual it belongs to the 
riparian proprietor. lodges v. Williams, 331. 

REMOVAL OF EXECUTORS AND ADMINISTRATORS: 
The Clerks of Superior Courts have jurisdiction of proceedings for the re- 
moval of executors and administrators. Zdwards v. Codd, 4. 


Whether the Superior Courts have such original jurisdiction, Quere. Jbid. 


The practice upon application to remove executors and administrators, 


discussed by Aferrimon, 7. bid. 


REPLY: 
New matter set up in the answer, not amounting to a counter-claim, is taken 
to be denied without further pleading. The Court, however, may re- 
quire a reply to be filed. Fitzgerald v. Shelton, 519. 


RES JUDICATA: 

Jt is intimated, that where irrelevant facts, which should be the ground of a 
new action, are set up as a defence or counter-claim, and the Court 
proceeds to pass upon it, instead of striking it from the record, that the 
judgment will be res judicata, and an estoppel upon the defendant, if 
he should afterwards bring a new action upon the same facts. Byerly v. 


Humphrey, 151. 
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RESPITE: 
The effect of a respite is only to postpone the day for the execution of the 
State v. Cardwell, 643. 









sentence by the Court. 


RIDING OF JUDGES: 
1. The prisoner was indicted at August Term, 1885, and tried and convicted 
of murder at the succeeding Term of the Superior Court of Iredell 
county—both Terms being held by the same Judge. He moved fora 

new trial and in arrest of judgment, which being refused, and the death 








penalty pronounced, he appealed to the Supreme Court, where the judg- 
ment was affirmed. -When brought to the bar of the Superior Court for 
re-sentence, he again moved in arrest of the judgment upon the ground 
that the Judge who presided at the trial also presided at the preceding 
Term when the bill was found, in violation of $11, Art. IV. of the 
Constitution. edd, 

(1.) The judgment of the Supreme Court was conclusive of all ground which 
was or might have been insisted upon to arrest the judgment of the Su- 
perior Court. Séate v. Speaks, 689. 









(2.) If, however, the prisoner should be entitled to relief upon the ground of 
an absence of jurisdiction in the Court which tried him, his remedy 
would not be by motion to arrest the judgment, but by a proper appli- 
cation for a discharge. did. 








(3.) The prohibition contained in the Constitution does not apply to the sev- 
eral terms of the Court in any one county embraced in a ‘‘ circuit” or 
** riding,” but only to the series of Courts held in the various counties 
constituting such “‘ circuit” or ‘* riding’ asa whole. did. 








2. Jt seems, that the judgment of the Superior Court, presided over by a 
Judge of general jurisdiction, though not the Judge designated by the . 
Constitution, is not null and void. Jdid. 













‘RIPARIAN OWNER: 

1. The riparian owner of land bordering on a river which is technically not 
navigable, but which is used as a highway of commerce, owns the land 
in the bed of the river, subject to an easement in the public to use the 
river for the purposes of transportation. Hodges v. Williams, 331. 







2. Alake fifteen miles long and,eight miles wide, which is three and one-half : 
feet deep, and which has no important inlet, and does not form a link 
in a chain of water communication, is not navigable. did. 







3. The riparian owner of land on the bank of an unnavigable stream has no 
title ad filum aque, if the State has granted the bed of a stream to & 
another. did. , 

4. Where the bed of an unnavigable stream has been granted, a riparian pro- 

prietor is not entitled to land made by a withdrawal of the waters. /éid. 
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. Where land is relicted by a sudden withdrawal of navigable waters it be- 
longs to the sovereign, but where the withdrawal is gradual it belongs 


to the riparian proprietor. Lbid. 


RULE IN SHELLY’S CASE : 


1. Quere, whether the rule in Shelly’s Case has been abrogated in this State 
by statute. JAZltlis v. Thorne, 362. 


In this State, when an estate is settled on the ancestor, with remainder to 
his heirs, ‘‘ equally to be divided among them,” or ‘* share and share 
alike,” the addition of these words prevents the application of the rule 
in Shelly’s case, and the heirs take as purchasers. did. 


. Since the act of 1784, words in a will which would give the absolute pro- 
perty, if bequeathing chattels, will give a fee if used in a devise of lands, 
the effect of the statute being to put chattels on the same footing as 
land, and to make the same rule applicable to both. did. 


A bequest of chattels to A for life, and at his death to be equally divided 
between his heirs, vests only a life estate in A in the chattels, with a 


remainder to his heirs, as tenantsin common. Jdid. 


Where land is devised to the ancestor for life, with a limitation that the 
remainder is to be equally divided among his heirs, or the heirs of his 
body, or his issue, the remainder men take as tenants in common, fer 
capita, and not per stirpes, and they take as purchasers. did. 


SALE: 

A number of persons in the city of Raleigh, in 1885, organized a club for 
social and literary purposes, and became duly incorporated under the 
general law. Incidental to the main purposes 8f the organization, the 
members, but no other persons, were permitted to purchase from the 
defendant, its steward, meals, cigars and liquors, which were furnished 
by the club at a price fixed by its officers, sufficient to cover the cust, 
but not for the purpose of profit. In 1886, an election was in Raleigh 
township, under the Local Option Act, at which a majority of the votes 
were cast for prohibition. edd, 

(1.) That the furnishing liquors to the members of the club under these cir- 
cumstances was a sale, 

{2.) That such sale was in violation of the Local Option Act, and the de- 
fendant was guilty of a misdemeanor. Sate v. Lockyear, 633. 


SALE OF LAND FOR ASSETS: 
1, Where certain land lying in another State was sold to pay debts by an 
administrator in that State, and there was a surplus, as to which the 
Court finds as a fact that it was not received by the administrator in 
this State nor by any authorized agent of his, it does not constitute 
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assets with which the administrator should be charged. Youny vy, 
Kennedy, 265. 

2. Interlocutory orders are under the control of the Court, and upon good 
cause shown, they can be amended, modified, changed or rescinded, as 
the Court may think proper. Afaxwell v. Blair, 317. 

3. So, where in a proceeding to sell land for assets, the decree for sale em- 
braced some land which was the property of one of the defendants, and 
which did not belong to the ancestor, but by a mistake the defendant 
did not discover it until after the sale, and when the notice to confirm 
the sale was made, i¢ was held, that the Clerk had the power, and that 
he committed no error in amending the order of sale, so as to omit the 
defendant’s land therefrom. did. 


SALE UNDER EXECUTION: 

1. A variance between the execution and the judgment, in regard to the sum 
due, does not vitiate a sale made under the exccution. /infon v. 
Roach, 106. 

2. A stranger purchasing at a sale under an execution issued on an irregular 
judgment, gets a good title, and even the plaintiff in the judgment gets 
a good title, unless the judgment is afterwards set aside, upon a motion 
by a party to the judgment who is prejudiced by the irregularity. did. 


SCALE; 

1. Where collections were made by an administrator in 1862 and 1863, and 
afterwards paid out, the scale must be applied to the receipts at the time 
the money was received, and to the payments when they were made. 
Young v. Kennedy, 265. 

2. Where an executor sold land during the war, under the power given him 
by the will to sell, and divide the proceeds among certain legatees, but 
the executor would not say in what currency he would take payment, 
and by this conduct prevented certain parties, who wished to purchase, 
from bidding at the sale, and said executor, unknown to the parties in 
interest, procured his partner to purchase the property on their joint ac. 
count, and accepted payment of the bid in Confederate money, /¢ was 
Aeld, that the executor was chargeable with ihe value of the property 


in good money. Summersv. Reynolds, 404. 


3. Where, in such case, the legatees accepted the Confederate money tn pay- 
ment, the executor is entitled to credit for the scaled value of such pay- 
ments, in his accounts with the legatees. did. 


SEDUCTION : 
1. It is not competent to prove particular acts of immorality for the purpose 
of showing the bad character of a witness whose truthfulness is im~ 

peached. State v. Garland, 671. 
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2. It is competent to show that the contradictory statement, offered with a 
view to impeach a witness, was made to one who was an official in a re- 






ligious organization, while in the discharge of his duties as such. Jdid. 







‘SEIZIN: 


1. Seizin implies the possession of an estate of freehold, and seizin in law 





means the right to have such possession. Mixon v. Williams, 103. 






2. Where the deceased wife of the plaintiff was entitled to land as an heir-at- 

law, and her husband rented such land as a tenant of the ancestor's 
widow, but the wife lived on the land; //e/d, that she had such a seizin 
as entitled him-to an estate by the curtesy. did. 










SENTENCE: 

Ifa prisoner, under.sentence of death, is respited and escapes, and is not re- 
captured before the day fixed for the execution, the Judge of the Supe- 
rior Court may, at a subsequent term, direct the sentence to be. carried 
into effect. State v. Cardwell, 643. 












“SERVICES: 

1, Where the plaintiff contracted to work for the defendant for a year, and 
was to be paid by the month, but broke his contract and stopped work 
without excuse, before the year expired, Z¢ was held, that he could 
recover for the time he did work, at the contract rate per month. 
Chamblee x. Baker, 98. 










2. When, in such case, the contract is entire and indivisable and by the 


nature of the agreement, or by the express provisions of the con- 






tract, nothing is to be paid until all is performed, the plaintiff cannot 





recover, unless-he aver and prove compliance with the contract on his 


part. .Jbid. 






3. Under the former practice, in actions on a special contract to pay for ser- 
vices to be rendered, and which were rendered, no evidence in defence, 






or tu-reduce the recovery, was admissible to prove any misconduct on 
the part of the plaintiff, or dereliction in the service, but since The 
Code, this defence may be set up, and the entire controversy settled in 







one-action. Jéid. 





1. Where a person is employed to work for another for an indefinite time, if 
he is ready and willing to do the work required, he is entitled to recover 
for the entire time, although employment is not furnished him regu- 
larly ; but if the employment is to do a particular thing, or there were 
intervals when he was at liberty to make other contracts for his services, 
then he could only recover for the time during which he was actually 

employed. .Lewis v. R. R. Co., 179. 
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SHERIFF : 

1. A former sheriff must exhibit to the board of commissioners the receipts in 
Jull of the proper officers, for all. public funds which he received, ory 
ought to have received during his preceding official terms, before he 
will be permitted te re-enter upon a new. term. Zhe Code, §2068, 
Colvard v. Com’rs, 515. 

2. The fact that he was able, ready and willing at the time of tendering his. 
bond, to make settlement and. payment of any liability on account of 
funds so received, does not dispense with the requirement that he shally 
produce receiptsin full. did. 


3. A sheriff elect is not entitled to be inducted into office until he tenders the: 
three bonds required by $2073 of Zhe Code, notwithstanding the fact. 
that at the beginning of his term there is a tax collector in that county. 
Ibid. 


4. If the term of. the office into which the plaintiff, in mandamus, demands. 
to be inducted, expires before final judgment, the Court can do noth- 
ing but dismiss the action. did. 


SLANDER: 
1. In an action for damages for making slanderous-charges against the plain-- 
tiff, evidence is competent, in mitigation of damages, to show the 
mental distress of the defendant at the time the words were spoken, 


caused as he belicved, by the act of the defendant. A/cDougald v. 
Coward, 368. 


2. In an action of slander in charging a female with incontinence, the defends 
ant offered evidence to show his mental condition when the slanderous- 
words were. spoken, caused by his belief that the plaintiff had enticed: 
his son, with whom he charged that she had had connexion, to leave- 
his home and go off. with her, and // was held, that such.evidence was- 
admissible to rebut malice, and in mitigation of damages. did. 


3. Where, in such action, the plaintiff, as a witness in her own behalf, testi- 
fies that she is.of untarnished virtue, evidence is admissible that she has 
allowed men to take liberties with her, not reaching to sexual inter- 
course, although such acts are not charged in the pleadings. Such evi- 
dence is irrelevant if originally offered, but is competent to contradict. 
Lbid. 


4. A husband is not indictable for slandcring his wife. State v. Edens, 693.- 
5. It is not necessary to set out the words in indictments for slander under 
$1113 of Zhe Code, with the same particularity required in civil actions. 


for slander. id. 


y 
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SOLICITOR’S FEE: 
Where a defendant was acquitted, and the prosecutor adjudged to pay costs, 
a Solicitor’s fee cannot be taxed: State v. Dunn, 697, 


SPECIAL VERDICT: 
1. In criminal actions there is no appeal, except from /iva/ judgments. 
Stale v. Hazsll, 623. 
2. A recital in the record, upon. the return of a special verdict, ‘‘ that the 
Court being of opinion that upon this state of facts the defendant is not: 


guilty, the verdict is so entered,” is not sucha jpdgment as will support 
an appeal. Jbid. State v. Smith, 680. 


SPECIFIC PERFORMANCE: 

1. Where a marriage took place in 1844, and in 1869-the husband had a tract 
of land allotted to him as his homestead upon his own petition which 
he afterwards sold, taking a note for the purchase money, and he was 
then divorced a mensa et thoro from his wife; Z¢ was Ae/d in an action 
on the note given for the purehase money, that he could not make a 
good title to the land, without the joinder of his wife in the deed, and. 
that the vendee would not be compelled to take the title and pay the 
purchase money unless the wife joined in the deed. Castlebury v.. 
Maynard, 284. 
purchaser of land is never required to accept a doubtful title, and the 
inability of the vendor to make a good title, is-a defence to an action 
for the purchase money. did. 


When a material defence is pleaded, it is proper for the Court to submit 
an issue on it. Owens v. Phelps, 236. 


So where an action was brought by the heirs-at-law of a deceased vendee 
of land, asking that the vendor be forced to make title to them, and he 
pleaded that the administrator had agreed with. him to rescind the con- 
tract, which was ratified by the heirs-at-law, an issue as to such ratifica- 
tion was properly submitted.to the jury. Zid. 

The specific performance of the vendor’s agreement to convey land is not 
a strict right to be enforced at the will of the vendee, but it rests in the 
sound discretion of the Judge. This is not an arbitrary discretion, but 
is to be governed by the rules laid down by the Courts of Equity, to 
giant or withhold the relief, as in the particular case may seem equita- 
ble and just. Herren v. Rich, 500. 

In an action for the specific performance of a contract, alihough the con- 
tract is under seal, parol evidence is admissible to show any goo rea- 
son why the equitable relief demanded should be withheld. /dzd. 


In an action for specific performance, where the defendant sets up a claim 
for. compensation. for improvements put on.the land, evidence is admis- 
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sible to show the enhanced value of the lot, by reason of improvements 
put on it by the defendant. AZaGee v. Blankenship, 563. 

Evidence in writing, when the whiting contains all the stipulations as- 
sumed by the person to be charged, and authenticated by his signature, 
is a comptiance with the statute of frauds.  Ldéd, 

So, where partics agreed by parol fo exchange lands, an afterwards one 
of them executed a deed to carry it out; /¢ was Aedd, that the deed was 
a sufficient writing within the statute. did. 
parol contract to convey Jand is not veid if not reduced to writing, and 
if itis afterwards reduced to writing, it removes the statutory impedi- 


ment and imparts to the-contact an.original eficacy. /did. 


STATUTE OF FRAUDS: 
1. One who is induced to enter upon land by a parol agreement that it sual 


be setded upon himias an advancement, will not be evicted until com- 


pensation has been made him for betterments which he may have made 


upon the land. Jfedyepethv. Rose, 41. 
Nor is he liable for damages fur withholding the possession or for the use 
and occupation of the land until after a notice to surrender, did. 


Evidence in writing, when the writing contains all the stipulations assumed 


g, 
»y the person to be charged, and authenticated by his signature, is 
by the } to be charged, l authenticated by his signature, isa 
compliance with the stautte of frauds. J/aGee v. Blankenship, 563. 

So, where parties agreed by parol to exchange lands, and afterwards one of 

them execnted a deed to carry it-out, /¢ was Aeld, that the deed was a 
sufficient writing within the statute, Ji. 

. A parol contract to convey land is not void if not reduced to writing, and 
\ 1 contract t nvey land is not void if not reduced to writing, and 

if it is afterwards reduced to writing, it removes the statutory impedi- 
ment and imparts to the contract an original efficacy. bid. 


STATUTE OF LIMITATIONS: 

1. Where a judgment was rendered on the 20th of October, 1873, and an 
action-was brought on the judgment on the 2oth of October, 1883, i 
was Aedd that the statute barring actions on judgment in ten years, was 
a defence to the action. Cvvk v. ALoore, I. 

There was no statute of limitations barring actions upon notes under seal 
executed, or judgments rendered, prior to 1868. A presumption of 
payment arose after ten years. Glover v. Flowers, 57. 

3. An executor or administrator could not avail himself of the limitations 
prescribed in $$11 and 12 of Rev. Code, unless he showed that he hed 


disposed of the assets and made the advertisement required by $$2g 
and 27, Rev. Code. did. 


When the Statute of Limitations is pleaded, it devolves upon the plaintiff 
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to show that his cause of action accrued within the time limited by law 
for beginning it. //ussey v. Kirkman, 63. 






5. A new promise, to repel the bar of the Statute of Limitations must be 
clear, positive and distinctly refer to the debt sued upon. It must be 





made to the party, his agent, or attorney. <A promise to a third party 





will not be recognized. Upon causes of action accruing since the adop- 
tion of the Code of Civil Procedure, the new promise must be in writing, 
Lbid. 
The provisions of The Code, allowing a feme covert: to sue alone regard. 


ing her separate property, does not remove the disability of coverture, 








so as to allow the statute of limitations to bar her right of action. Caw. 


bell vy. Crater, 156. 







7. When two or more disabilities co-exist, or when one disability shall super- 
vene an existing one, the period prescribed within which an action may 





be brought shall not begin to run unuil the expiration of the latest disa- 
" bility. Jdid. 


S. Partners stand in the relation of trustees for each other, and something 








must be done to render that rmlation adversary, before the Statute of 





Limitations will begin torun, eneher v. Anderson, 208. 





g. A new promise, to repel the plea of the statute of limitations, must be in 


wiiting. Zhe Code, §51. Lates v. Herren, 388. 






10. An acknowledgment that the contract sued upon was correct, and a 


promise by the obligor that it should be paid as soun as he could sell 





some stock and make collections, is a conditional promise, and will not 






obstruct the running of the statute, did, 





promise by an obligor that he will pay, if he is not put to trouble, un. 


o- 
oe 
* 
- 


accompanied by a request for an indulgence, or an agrecment for for- 







bearance, will not avoid the operation of the statute. /did. 





SUMMONS: 
1. In an action before a justice for the recovery of the value, or return of the 
property under $267 of Zhe Cede, it must be averred in the summons 

that the value thereof does not excced fifty dollars. Singer AL/g. Co. 


v. Barrett, 36. 










Power to allow an amendment to process and pleading under 7he Code, 


Lbid, 





discussed. 





After a party has pleaded, it is too late to take any objection to the pro- 
cess by which he was brought into Court. Butis v. Screws, 215. 







4. A general appearance by counsel cures all antecedent irregularity in the 
service of process, and puts the defendant in Court, just as if he had 
been personally served with process. Penniman v. Daniel, 341, 
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5. Where it is desired to take advantage of any defect in the service of pro. 
cess, a special appearance should be entered for that purpose. did. 


6. So, where a defendant demurred because he had not been properly served, 
but a general appearance was entered by his counsel ; /¢ was held, that 
the appesrance waived any irregularity in the service, and the demurrer 
was properly overruled. did. 


SUPPLEMENTARY PROCEEDINGS: 

I. Proceedings supplemental to the execution are chiefly equitable in their 
nature, and are in the nature of an equitable execution. Vegelahn y. 
Smith, 254. 

The fact that the sheriff has an a/ias execution in his hands unreturned, 
which was issued on the same judgment on which supplementary pro- 
ceedings have been taken, is no bar to such proceedings, and no ground 
on which they can be dismissed. /d/d. 

3. An execution can issue on a judgment pending supplementary proceedings 
which have been taken out on the same judgment. 07d. 

4. Since the adoption of the Constitution of 1868, the Superior Courts ad- 
minister both legal and equitable rights, and when necessary both are 
administered in the same action. did. 


SURVIVAL OF ACTIONS: 
All causes of action founded upon contract, debt or other duty survive against 
the personal representative of the person chargeable therewith. AZié- 
ler v. Leach, 229. 


TAX: 

1. The rules of evidence applicable to allowing parol evidence to fit the de- 
scription to the thing in ordinary deeds, apply to the assessment, levy, 
notice, &c., as well as to the deeds made in selling land for taxes, and 
these defects being essential matters, will not be cured by a second con- 
veyance in which an accurate description of the land is given. arri- 
son v. Hahn, 28. 


2. The Legislature has power to create new counties, out of territory 
theretofore embraced in existing counties, and it can provide that the in- 
habitants of such territory shall still be taxed to pay a proportionate 
part of the debts of the county from which it has been severed, or it 
may exonerate them from such debts. Dave Co. v. Currituck Co., 189. 


3. In the creation of new counties, the tax-payers thereof are exonerated 
from any tax to pay any portion of the debt of the county from which 
they have been taken, unless the act creating the new ccuaty shall pro- 
vide differently. did. 
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4. Where the act creating a new county provided that such new county 
should pay its fro rata of the debt of the county to which its territory 





formerly belonged, but the act contained no provision giving it any in- 

























d, = terest in the property of the old county; /¢ was Ae/d, thit the new 
at & county could not recover its pro rafa of the proceeds of the sale of cer- 
er ee tain stock owned by the old county, although the debt of the old county 
; was in fact to pay for this stock. did. 
2 5. An administrator will not be allowed, on the settlement of his administra- 
i tion account, with taxes which he has paid on the lands which de- 
a a anaes tothe heirs. Young v. Kennedy, 265. 
. = 6. The license tax imposed upon drummers by sec. 28, ch. 175 (Revenue 
s Act), Laws 1885, does not conflict with the Constitution of the United 
i States. State v. Long, 582. 
J ‘ 7. The rebate allowed from the drummers’ license tax to merchants paying a 
d a purchase tax, by sec. 25 of said Act, does not discriminate against non- 
residents, since a// persons, irrespective of their residence, engaged in 
iY ) the business therein designated, are entitled to its benefits. Zd/d. 
4 
rFENANTS IN COMMON : 
: Tenants in common of an undivided interest in lands, are not entitled to 
Ya: have either actual partition, or a sale for partition of such interest, un- 
a less the owners of the remaining interests are made parties to the pro- 
‘ ceeding, the Statute—S$1g04 of Zhe Code-—requiring that the whole 
iD tract shall be partitioned or sold—though shares may be allotted to some 
t Pe of the tenants, while a sale may be decreed as to others. Brooks vy. 
- Austin, 474. 
3 TORT: 
. The rule that when one person takes and sells the personal property of 
. & another, the latter may waive the tort and recover the money, embraces 
2 the case where the person sued received the money in consequence of 
ia the action of a Court whose jurisdiction and process he invoked for that 








purpose. Olive v. Olive, 485. 








TOWN ORDINANCE: 
An ordinance of a city or town prescribing a penalty to be fixed in the dis- 
cretion-of the Court, is uncertain and void. Séate v. Worth, 615. 






USURY: 


1. In an action to foreclose a mortgage, the mortgagor may show that the 






consideration of the bond secured by the mortgage is tainted with usury, 





Arrington v. Goodrich, 462. 






2. An agreement, entered into with full knowledge, and with the intent to 
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“pay and receive a greater rate of interest than is allowed by law, 
whereby it is stipulated that the party advancing the money shall re 






ceive a commission as a consideration therefor, in addition to the legi- J 

Le 
timate interest, is usurious, and forfeits the interest. Zhe Code, $3336. © 
Ibid a 
3. The mortgagor covenanted, in addition to the stipulation to repay the 







sums advanced with 8 per cent. interest, that he would ship to the 
‘ 






mortgagee for sale, ‘‘ double the quantity of cotton necessary to pay the 






amount advanced, and in case of failure so to ship, to pay to the mort. 






gagee two and one-half per cent. on the amount failed to be shipped as 
liquidated damages for the breach of this covenant.” Whether such 











agreement is usurious upon its face, Quere. bid. at. 





VACATING JUDGMENT: 


1. Appeals from interlocutory or subsidiary orders, judgments and decrees 





made in a cause, carry up for review only the ruling of the Court upon 
that specific point. The order, or judgment appealed from is not 







vacated, but further proceedings under it are suspended until its validity 
is determined. Meanwhile the action remains in the Court below. 


Green v. Griffin, 50. 


2. It is where the judgment is final and disposes of the entire controversy 






that the appeal, when properly perfected, vacates the judgment andthe 






whole cause is transferred to the appellate court. Even then it may, 






for some purposes, be proceeded with in the lower Court. did. 






3. A decree, or order granting or dissolving an injunction, is not vacated by 





an appeal. did. 






4. A party who intentionally violates an interlocutory judgment of the Court 
is guilty of contempt, although he may have acted in good faith upon 






professional advice honestly given. did. a 











VARIANCE: 
1. A variance between the execution and the judgment, in regard to the sum 7 
due, does not vitiate a sale made under the execution, AWinfonv. 
Roach, 106. 
2. Where the indictment charged the defendant with carnal intercourse with 
his ‘‘ daughter,” and the proof was that the person was his illegitimate 
child ; He/d, no variance. State v. Laurence, 659. 










3. The defendant was indicted for perjury, charged to have been committed 
upon the trial of one Wiliis Fain for larceny ; the record introduced 
as evidence in support of the indictment, described the person charged 


with the larceny as Willie Fanes : Held, that it is within the rule idem 
: 







sonans, and there is no variance. State v. Hare, 682, 
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. When a material defence is pleaded, it is proper for 
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_DOR AND VENDEE: 


The status of the mortgvze relations, after the transfer of any interest by 
the mortgagor to a third party, cannot be changed to the detriment of 


the latter, without his consent. Aud/ard v. Williants, 26. 


So, the parties toa mortgage cannot stipulate for a higher rate of interest 
than that reserved by the mortgage, nor can they incorporate any addi- 
tional debt into the mortgage, nor can they agree that arrears of inter- 

est should be converted into principal money, and bear interest, as 

against puisne encumbrancers, or other assignee of the equity of re- 

Lbid. 


demption. 


. In applying these rules, 2 vendor and vendee, when the purchase money, 


or a portion thereof, remains unpaid, will be regarded in the same light 
Tbid. 

A purehaser of land is never required to accept a doubtful title, and the 
_ inability of the vendor to make a good title, is a 
Castlebury v. Maynard, 


as a mortgagor and mortgagee. 


defence to an action 


for the purchase money. 281. 


the Court to submit 


an issue on it. Owens v. Phelps, 286. 


. So where an action was brought by the heirs-at-law of a deceased vendee 


of land, asking that the vendor be forced to make title to them, andhe 
pleaded that the administrator had agreed with him to rescind the con- 
tract, which was ratified by the heirs-at-law, an issue as to such ratifica- 
tion was properly submitted to the jury. did. 


. The specific performance of the vendor's agreement to convey land is not 


a strict right to be enforced at the will of the vendee, but it rests in the 


sound discretion of the Judge. This is not an arbitrary discretion, but 
is to be governed by the rules laid down by the Courts of Equity, to 
grant or withhold the relief, as in the particular case may seem equita- 


ble and just. Herren v. Rich, 500. 


VERDICT: 


The verdict must be taken in connection with, and imterpreted by the 
issue, and when by necessary implication the answer to the issue dis- 
poses of the matter in controversy, it will not be set aside, although not 


so full as might be desirable. 2. 2. Co. v. Purifoy, 302. 


So, where in an action to set up a lost deed, the jury found that the de 
fendant had not executed a deed for any part of the land, but did not 
specifically find that no deed was ever executed, if was Aeld, that the 

Lbid. 

If there be an irreconcilable conflict in the findings of the jury upon the 
issues submitted, or between the verdict and the judgment, a new trial 

Morrison v. Watson, 479. 


verdict was sufficiently responsive. 


will be awarded. 











. A general verdict is a finding in favor of one of the parties to an action; a 

special verdict finds the facts but :is not in favor of either party, until 

the Court declares the law arising thereon. The-Code, $8408, 409 and 
410. Tbid. 


If upon the trial of an indictment, containing several counts, the jury is 
directed to-confine its investigation to ene count only, a general verdict 
of guilty. will be construed as an acquittal on all the counts withdrawn 
from the-consideration of the jury. State v. Thompson, 590. 


. A general verdict of guilty upon an indictment containing two counts— 
one for Larceny and the other for Receiving—will be sustained, if the 
evidence justifies either. Statev. Stroud, 626. 


VERIFICATION : 

1. The Statute in regard to the verification of pleadings contemplates only 
two cases, in which the affidavit may be made by the attorney: One, 
when the action is founded upon a written instrument for the payment 
of money only, and such instrument is in the possession of the attorney; 
and the other, when the material allegations are within the personal 
knowledge of the attorney. ammersiaugh v. Farrior, 135. 


2. Where a verification to a-complaint stated that it was made by the attor- 
ney because the plaintiffs were non-residents, and that his means of 
knowledge were derived from an affidavit of the plaintiff, and from ad- 
missions made to him by the defendant, but did not state that the ma- 
terial allegations were within his personal knowledge; Z¢ was held, to 
be insufficient, and the defendant had the right to file an unverified an- 
swer. Jbid. 

3. A judgment by default final cannot be rendered unless the complaint is 
verified. Jbid. 

4. Where the complaint only alleges the value of the goods sold, without 
also alleging a promise to pay, or where the complaint is not verified, 
upon a failure to answer, the judgment should be by default and inquiry. | 
Hartman v. Farrior, 177. 


WARRANT  : 

A warrant will not be quashed because it does not contain the necessary de- 
scriptive words of the alleged offence, when it refers to an ‘‘annexed 
affidavit” in which all the essential averments are made. -S/ate v. Wins- 
low, 649. 


WIDOW: 


1. The filing and recording of the list of articles allotted to the widow, as 
her year’s support, as required by the statute, is essential to its validity, 
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and to the vesting of the property or debt allotted to the widow in her. 
Kiff v. Kiff, 71. 
2. In such case, the allotment must be made with such reasonable certainty 
; as to the thing allotted, as to indicate what property was intended by 
the commissioners, otherwise, the allotment will be void. did. 


3. So, where the allotment of a year's support contained’ the following item, 
‘labor for 3% years, $173," /¢ was held, void for uncertainty, and it 
was not competent for the widow to show, by parol evidence, that the 


R commissioners intended, by this, to allot to her a claim which the de- 


. ceased husband had against the defendant for labor done for him. Jdid. 
4. Jtis intimated, that in such case, the widow could have the list corrected 
by a proper proceeding. did. 
5. The possession of the widow, before dower has been assigned, is not ad- 
verse to the heirs-at-law. Mixon v. Williams, 10}. 


6. The personal property exemption exists only during the life of. the home- 
steader, and after his death his widow has no right to have it allotted 
to her.. Smith v. McDonald, 163. 


7. A widow who has no homestead of her own, is entitled to have one allot- 
ted to her out of the lands of her deceased husband, even although no 
homestead was allotted to him during his life. Zid. 


8. A widow is entitled to her year’s allowance out of the personal estate of 
her husband, in preference to all general creditors, and also, by virtue 
of Zhe Code, $2116, in preference to the special lien acquired by an 
execution bearing /es¢e prior to the husband's death. In regard to other ; 


EB liens and equities, she takes the property in the same manner in which 


Be the husband held it. Williams v. Jones, 504. 


WILIS: 
1. An administrator, with the will annexed, can execute any power conferred 
by the will on an executor, Council vy. Averett, 131. 


2. As a general rule, where a will directs land to be sold for division among 
devisees, and no person is named to make the sale, neither an executor, 
nor an administrator ¢. ¢. a., can execute, the power, but such power 
may be conferred either by direct woyds, or by necessary implication. 
Tbid. 

3. In the construction of wills, the meaning of the testator is to be gathered 
both from the text and context of the will. Campbell v. Crater, 156. 


4. Where the words of a will were, ‘‘I leave to my son, W. R. C., a tract 
of land (describing it) and certain negroes (naming them), that to his 
heirs, but the said W. R. C. to have jurisdiction over said land and ; 
slaves ;” Jt was held, that no estate whatever passed to Ww. R. C., when 
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of the testator to leave his pruper:y to his grandchildren, and not to his 
children. bid. 

In the construction of wills the intention of the testator is to be ascer- 
tained from the document itself in the light of surrounding circum- 
stances, and no evideece, dehors, of his intention is competent. Worth 
v. Worth, 239. 

A bequest of pecuniary legacy ‘* out of the estate,” or ‘‘to be paid,” or 
‘to be raised out of my estate,” is a-charge first upon the personal, 
and after its exhaustion, upon the real estate of ‘the testator, unless it 
can be seen from the context, or other parts of the will, that these'terms 
were used in a more restricted sense, and included only the personal 
estate. bid. 

The testator having, in the first clause of his will given a pecuniary legacy 
to his wife to be paid to her in cash or bonds at her option out ‘‘ of my 
estate,” and in subsequent clauses made specific devises of the greater 
part of his *‘ vea/ estate,” but in disposing of -his personal property 
used the terms ‘‘ my estate.” //e/d, that the real estate specifically 
devised was not chargeable with the payment of the ‘pecuniary legacy 
to the wife. did. 


. It is not error to rule out evidence which could not aid the jury in passing 


on the issues to be tried. So, where the issue was, whether a certain 
tract of land in dispute, was intended by a testator to pass under a de- 
vise of his ** home place,” evidence that he had given parcels of land to 
certain of his sons, before his death, ‘is irrelevant. Waggoner v. Baill, 


323. 


. Quere, whether the rule in Shelly’s Case has been abrogated in this State. 


by statute. Wills v, Thorne, 362. 


In this State, when an estate is settled on the ancestor, with remainder to 
his heirs, ‘* equally to be divided among, them,”’ or ‘* share. and share 


alike,” the addition of these words prevents the application of the rule” 


in Shelly’s case, and the heirs take as purchasers. did. 


Since the act of 1784, words in a will which would give the absolute prop-. 


erty, if bequeathing chattels, will give a fee if used in a devise of lands, 
the effect of the statute heing to put chattels on the same footing as 
land, and to make the same rule applicable to both. did. 

A bequest of chattels to A for life, and at his death to be equally divided 
between his heirs, vests only a life estate in A in the chattels, with a 
remainder to his heirs, as tenants in common. bid. 


Where land is devised to the ancestor for life, with a limitation that the 


remainder is to be eq. ally-divided among his heirs,’ or the heirs of his 
body, or his issue, the remainder men take as tenants in common, fer 
capita and not per stirfes, and they take as purchasers. bid. 





it appeared from the other portions of the will that it was the intention 4 
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14. The testator bequeathed to his son M., ** four hundred dollars, to be paid 
him as follows: Upon the death of my wife, he shall recover forty dol- 
lars, and forty dollars annually thereafter, till the payments amount to 
four hundred dollars. The payments shall be made by my son J., and 
daughter E., each paying twenty dollars annually, and the property be- 
queathed to them shall be chargeable with said payments.” J. was ap- 
pointed and qualified as executor. The property devised to E. was de- 
livered to her, and that devised to J. was accepted by him. edd, 

That the devise to E. and J. was of specific property, encumbered by 
the legacy to M., and upon the delivery to. E. of her share, and the 
election of J. to take his, the executor was discharged of all liability in 
his fiduciary and representative character, and each became separately 
liable for a moiety of the legacy to be paid as directed. Hines v. Hines, 
482. 


, 


WILFUL TRESPASS: 
1. One who, after being forbidden, enters upon land of another under a dona 
fide claim of right, is not guilty of the offence of wilful trespass. The 
Code, §1120. State v. Winslow, 649. 


2. One who enters upon the land of another, after being forbidden, as the 
servant, and at the command of a dona fide claimant, is not guilty of 
any criminal offence. did. 


YEAR’S SUPPORT: 

t. The filing and recording of the list of articles allotted to the widow, as 
her year’s support, as required by the statute, is essential to its validity, 
and to the vesting of the property or debt allotted to the widow in her. 
Kiff v. Kiff, 71. 

2. In such case, the allotment must be made with such reasonable certainty 
as to the thing allotted, as to indicate what property was intended by 
the commissioners, otherwise, the allotment will be void. dia. 


3. So, where the allotment of a year’s support contained the following item, 
‘*labor for 3% years, $173,” Zt was ‘held, void for uncertainty, and it 
was not competent for the widow to show, by parol evidence, that the 
commissioners intended, by this, to allot to her a claim which the de- 
ceased husband had against the defendant for labor done for him. /did. 


4. Jt is intimated, that in such case, the widow could have the list corrected 
by a proper proceeding.. /did. 


5. A widow is entitled to her year’s allowance’ out of the personal estate of 
her husband, in preference to all general creditors, and also, by virtue 
of The Code, §2116, in preference to the special lien acquired by an 
execution bearing tes/e prior to the husband’s death, In regard to 
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other liens and equities, she takes the property in the same manner in 
which the husband held it. Williams v. Jones, 504. 

6. Where a husband mortgaged a horse, but the mortgage was not registered 
until after his death, and prior to its registration the horse was assigned 
to the widow as a part of her year’s support: /¢ was Aedd, that the — 
widow took the property subject to the mortgage lien. bid. 
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